Digitized  by  the  Internet  Archive 

in  2014 


https://archive.org/details/performancerevieOOmass 


PERFORMANCE  REVIEW  OF 
THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 

February  1996 
REPORT 


Volume  1  of  2 


Conducted for  the 
Office  of  the  Inspector  General 

by 

Daniel  Dennis  &  Company 

116  Huntington  Avenue 
Boston,  MA  02116 
(617)  262-9898 


RECEIVED 


Volume  1  of  2 

PART  PAGE  ft 

I  ACKNOWLEDGMENTS  1 

II  SCOPE  OF  SERVICES  2 

in       EXECUTIVE  SUMMARY  OF  KEY  FINDINGS  4 

Overview  4 

Conclusions  and  Recommendations: 

Governance  and  Management  of  CPCS  5 

Conclusions  and  Recommendations: 

Comparison  of  Public  and  Private  Attorneys  12 

Conclusions  and  Recommendations: 

Determination  of  Indigence  and  Appointment  of  Counsel  16 

IV  RECOMMENDATION  LOCATOR  18 

V  INTRODUCTION  21 

The  Systems  for  Providing  Legal  Representation 

to  Indigent  Parties  Nationwide  21 

The  System  for  Providing  Legal  Representation 

to  Indigent  Parties  in  Massachusetts  22 

Basic  Structure  of  CPCS  23 

The  CPCS  Budget  26 

Observations  Regarding  Overall  Costs  26 


I 


( 


TABLE  OF  CONTENTS 

(continued) 

PART  PAGE  # 

VI       GOVERNANCE  AND  MANAGEMENT  OF  CPCS  33 

Structural  Organization  34 

Office  Structure:  Central  and  Regional  37 

Central  Library  and  Regional  Libraries  38 

Administrative  Office  40 

Review,  Payment  &  Audit  of  Bills  Submitted  by  Private  Attorneys  43 

Management  Policies  48 

Records  Maintenance  and  Disposition  50 

Client  Complaints  51 

Professional  Standards  52 

Training  52 

Certification  53 

\TI      COMPARISON  OF  PRIVATE  AND  PUBLIC  ATTORNEYS  55 

CPCS  Staff  Attorneys  56 

Assessment  of  Mental  Health  Litigation  Unit  59 

Assessment  of  Child  and  Family  Law  Unit  64 

Assessment  of  Youth  Advocacy  Project  68 

Assessment  of  Private  Court- Appointed  Attorneys  71 

Assessment  of  Bar  Advocate  Programs  77 

The  Cost  of  Defense  81 

Impact  on  the  Cost  of  Defense  of  the  Methods,  Practices 

and  Services  of  CPCS  Staff  Attorneys  and  Private  Attorneys  86 


PART 


TABLE  OF  CONTENTS 

(continued) 


PAGE  # 


VIII     DETERMINATION  OF  INDIGENCE  AND  APPOINTMENT  OF  COUNSEL  91 

The  Financial  Impact  of  Non- Appointment  of  Counsel  98 

Systems  for  Providing  Legal  Services  to  Indigent  Parties  in  Other  States  101 

Collection  of  Assessed  Fees  in  Massachusetts  Ill 

LX       OBSERVATIONS  OF  THE  CRIMINAL  JUSTICE  SYSTEM  113 

Causes  of  Cost  Increases  113 

ENDNOTES  118 

Volume  2  of  2 

APPENDICES 

Appendix  1  Section  323  of  Chapter  38  of  the  Acts  of  1995 

Appendix  2  Terminology 

Appendix  3  Indigent  Defense  Systems  in  the  US  -  Spangenberg,  Bee  man  (1995) 

Appendix  4  Manual  For  Counsel  Assigned  Through  the  CPCS  -  June  1995 

Appendix  5  Chart  of  Private  Attorney  Hours  and  Payments 

Appendix  6  CPCS  Certification  Advisory  Board 

Appendix  7  Mental  Health  Proceedings 

Appendix  8  Rates  of  Compensation  for  Assigned  Counsel 

Appendix  9  Indigency  Specifications  by  State 

Appendix  10  Results  of  DD&Co.  Surveys 

Appendix  1 1  Miscellaneous  Reports  From  States 

Appendix  12  Five  Year  Summary  of  Cases  Entered  in  MA  Courts 


in 


PARTI 


ACKNOWLEDGMENTS 


Many  parties  were  extremely  generous  with  their  time  and  energy,  and  helpful  to  us  in  performing  this 
review.  In  particular,  we  wish  to  extend  our  appreciation  to: 


In  the  course  of  this  engagement,  we  found  the  representatives  of  CPCS,  including  members  of  the 
Committee,  administrators,  and  legal  and  administrative  staff  to  be  consistently  responsive  and 
cooperative. 


In  performing  this  engagement,  we  contacted  the  Office  of  the  Chief  Administrative  Justice  of  the  Trial 
Court,  and  the  Offices  of  the  Chief  Justices  in  each  Department  of  the  Trial  Court.  We  also  contacted 
presiding  justices  of  particular  courts.  In  the  Probation  system,  we  contacted  the  Commissioner  of 
Probation,  and  Chiefs  of  Probation  in  particular  courts.  These  contacts  included  interviews,  surveys, 
and  other  correspondence.  We  asked  for  and  consistently  received  cooperation  and  assistance  from  all 
of  these  parties. 


As  part  of  our  review,  we  surveyed  and  interviewed  numerous  attorneys  who  accept  appointments  to 
provide  legal  representation  to  indigent  parties  in  Massachusetts.  Many  were  very  generous  with  their 
time,  energy  and  thoughts.  We  also  surveyed  and  interviewed  representatives  of  the  county-based  Bar 
Advocacy  Programs,  who  were  also  very  cooperative  and  helpful. 


THE  NATIONAL  LEGAL  AID  AND  DEFENDERS  ASSOCIATION  (NLADA) 
AND  THE  AMERICAN  BAR  ASSOCIATION  (ABA) 


We  contacted  both  of  these  national  organizations  and  obtained  from  them  information  regarding 
nationwide  statistics  and  standards.  The  staff  we  dealt  with  were  very  cooperative  and  helpful. 
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Daniel  Dennis  &  Company 


Page  1 


PART  II 

SCOPE  OF  SERVICES 


MANDATE  FOR  THE  REVIEW 

In  the  Fiscal  Year  (FY)  1996  Budget  Act,  Chapter  38  of  the  Acts  of  1995,  the  legislature  mandated  in 
Section  323  that  the  Office  of  the  Inspector  General  (OIG)  retain  the  services  of  a  Certified  Public 
Accounting  firm  to  conduct  a  performance  review  of  the  Committee  for  Public  Counsel  Services  (CPCS). 
Section  323  set  forth  a  wide  range  of  issues  to  be  addressed,  divided  into  sixteen  (16)  specific  areas  (see 
Appendix  1). 

The  overall  purpose  of  the  engagement  was  to  review  the  management,  fiscal  affairs,  and  efficiency  and 
effectiveness  of  the  operations  of  the  Committee  for  Public  Counsel  Services,  and  of  the  process  for 
determining  indigence  for  purposes  of  appointment  of  legal  counsel.  More  specifically,  the  review  focused 
on  the  following  areas: 

1)  Governance  and  management  of  CPCS; 

2)  Comparison  of  private  and  public  attorneys;  and 

3)  Process  for  determination  of  indigence  and  appointment  of  counsel. 

In  conducting  this  review,  we  focused  upon  the  issues  set  forth  by  the  legislation,  which  primarily  concern 
the  operations  of  CPCS.  However,  CPCS  and  the  public  and  private  attorneys  who  represent  indigent 
parties  operate  within  larger  systems:  the  court  system,  and  the  overall  criminal  justice  system.  We  noted 
a  number  of  factors  in  these  systems  that  affect  the  ability  of  CPCS  to  accomplish  its  mission.  Therefore, 
we  have  added  a  section  entitled  Observations  on  the  Criminal  Justice  System,  in  which  those  issues  not 
specific  to  CPCS  are  discussed. 
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PROCESS  OF  CONDUCTING  THE  REVIEW 

In  order  to  conduct  this  review,  we  interviewed  many  parties  in  CPCS,  in  the  court  system,  in  the  Office  of 
the  Commissioner  of  Probation,  and  in  the  private  bar.  We  also  conducted  research,  and  developed  a  series 
of  surveys  to  send  to  interested  parties  in  several  categories.  Surveys  were  sent  to  other  states,  to  judges, 
private  attorneys,  CPCS  staff  attorneys,  CPCS  administrative  staff,  probation  officers,  and  representatives 
of  Bar  Advocate  Programs. 

The  following  table  illustrates  the  statistics  regarding  the  number  of  surveys  sent,  and  the  number  of 
responses  received: 


SURVEY  STATISTICS 


GROUP 

TOTAL 

RECEIVED 

%  RETURN 

State  Organizations 

49 

33 

67% 

Private  Court-Appointed  Attorneys 

271 

139 

51% 

CPCS  Staff  Attorneys 

23 

14 

61% 

Trial  Court  Judges 

57 

45 

79% 

Probation  Officers 

142 

56 

40% 

Bar  Advocate  Programs 

12 

10 

83% 

CPCS  Administrative  Staff 

25 

13 

52% 

We  also  conducted  field  work  at  the  administrative  offices  of  CPCS,  interviewing  numerous  administrators 
many  times  and  reviewing  many  records.  We  made  a  site  visit  to  the  Boston  Municipal  Court  to  observe 
the  process  of  arraignment  of  defendants  and  appointment  of  attorneys.  Additional  site  visits  were  made  to 
review  a  sample  of  case  files  and  probation  records  in  several  District,  Superior  and  Probate  and  Family 
Courts. 

TERMINOLOGY 


We  have  tried  to  use  terminology  in  this  Report  consistently,  and  to  explain  it  as  it  arises.  Appendix  2 
contains  a  more  detailed  set  of  explanations  and  definitions  of  most  of  the  terms  used  herein,  for  purposes 
of  reference. 
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PART  III 

EXECUTIVE  SUMMARY 
OF  KEY  FINDINGS 


OVERVIEW 

In  performing  this  engagement,  we  were  asked  to  conduct  an  evaluation  of  the  effectiveness,  operation, 
management  and  fiscal  affairs  of  the  Committee  for  Public  Counsel  Services  (CPCS).  The  system  in 
Massachusetts  relies  primarily  upon  private  court-appointed  attorneys  to  represent  indigent  parties; 
these  attorneys  handle  over  90%  of  all  such  cases.  We  immediately  noted  that,  of  the  budget  of  $63 
million  managed  by  CPCS  in  FY  1995,  $51  million  (81%)  consisted  of  payments  for  private  attorneys, 
and  for  other  indigent  court  costs,  approved  by  the  courts.  As  a  result,  in  our  review  of  areas  in  which 
CPCS  may  be  able  to  operate  more  cost-effectively,  we  focused  primarily  on  the  $12  million  within  its 
direct  control.  For  a  more  detailed  discussion  of  cost  trends  in  the  $5 1  million  in  reimbursement  for 
private  attorneys  and  indigent  court  costs,  see  the  section  entitled  Observations  Regarding  Overall 
Costs,  in  the  Introduction. 

The  Organization  Generally  Is  Operating  Efficiently  And  Effectively 

We  reviewed  the  internal  control  plan,  and  administrative  operations  of  CPCS,  and  found  that  generally 
the  organization  was  operating  efficiently  and  effectively.  We  noted  some  areas  in  which  improvements 
in  policies  and  procedures  are  needed. 

The  Inconsistent  Definitions  Of  "Cases"  Used  By  Different  Parties  Make  Data 
Analysis  And  Comparison  Extremely  Difficult. 

Our  ability  to  conduct  many  of  the  analyses  required  by  the  legislature  was  frustrated  by  systemic 
inconsistencies  in  the  definitions  and  mechanisms  for  counting  "cases."  For  example,  CPCS  maintains 
good  records,  as  part  of  its  bill-paying  function,  of  Notices  of  Appointment  of  Counsel  (NAC's)  issued 
by  courts  for  cases  in  which  private  attorneys  are  appointed,  but  maintains  a  different  type  of  caseload 
record  for  cases  in  which  CPCS  staff  attorneys  are  appointed.  Further,  the  definition  of  a  "case"  varies 
from  courts,  which  use  the  docket  number  per  offense,  to  CPCS,  where  the  key  identifier  is  the  NAC, 
typically  per  defendant  (even  in  cases  involving  multiple  offenses).  According  to  court  officials,  the 
statistics  regarding  "cases"  even  differ  between  courts  (i.e.,  the  District  and  Superior  Courts)  and  within 
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courts  (i.e.,  the  statistics  maintained  by  the  Clerk  of  Courts  and  those  maintained  by  the  Probation 
Department  in  the  same  court).  This  was  observed  in  significant  differences  in  statistics  quoted  in  the 
court  system's  Annual  Report.  It  is  common  for  an  indigent  defendant  to  be  initially  arraigned  in  the 
District  Court,  for  which  an  attorney  will  be  appointed,  and  a  NAC  issued;  and  subsequently  directly 
indicted  by  the  District  Attorney  in  the  Superior  Court,  where  appointment  of  an  attorney  and  issuance 
of  a  NAC  occur  again.  As  a  result,  there  will  be  two  NAC's,  sometimes  involving  appointment  of  two 
different  attorneys.  Also,  one  NAC  in  the  District  Court  may  represent  one  defendant  charged  with 
multiple  offenses  (and  therefore  multiple  docket  numbers);  but  once  separate  indictments  are  returned 
on  each  of  those  charges,  they  may  be  counted  as  multiple  docket  numbers  and  NAC's  in  the  Superior 
Court.  As  a  result  of  these  considerations,  we  were  unable  to  determine,  with  precision,  answers  to 
some  of  the  questions  regarding  caseload  and  costs  per  case  asked  by  the  legislature. 

•  We  recommend  that  the  Judiciary  review  its  practices  for  counting  cases  and  issuing  NAC's  and 
consider  establishing  one  consistently  applied  definition  of  a  "case,"  to  enable  monitoring  and 
analysis. 

•  We  also  recommend  that  CPCS  change  its  internal  case-tracking  procedures,  as  described  in  more 
detail  below. 

Massachusetts  Offers  Representation  To  Indigent  Parties  In  More  Categories 
Than  Most  States 


All  states  have  some  sort  of  system  to  meet  the  constitutional  requirement  for  providing  legal 
representation  to  indigent  parties  in  criminal  cases;  but  not  all  states  also  provide  legal  services  in  civil 
cases,  as  does  Massachusetts.  In  our  survey  of  other  states  we  found  that  some  provide  representation 
to  indigent  parties  only  in  criminal  cases,  and  few  offered  legal  services  in  as  many  civil  categories  as 
Massachusetts. 


CONCLUSIONS  AND  RECOMMENDATIONS: 
GOVERNANCE  AND  MANAGEMENT  OF  CPCS 

CPCS*  Structural  Organization  Should  Be  Re-evaluated  To  Consolidate 
Administrative  And  Financial  Operations 

There  is  some  overlap  among  and  between  administrative  functions  overseen  by  CPCS  senior  staff.  We 
noted  the  absence  of  one  position  responsible  for  central  oversight  of  all  administrative  issues,  including 
budget,  bill  payment  and  audit,  personnel,  computer  systems,  contracting  functions  and  training. 
Deputy  Chief  Counsel  were  responsible  for  oversight  of  non-legal  operations. 

•  We  recommend  that  the  Committee  and  the  Chief  Counsel  review  the  administrative  structure  and 
make  changes  that  would  promote  more  centralized  and  efficient  operations,  as  well  as  increased 
clarity  of  responsibilities.  Such  changes  should  include  establishing  one  position,  such  as  Deputy 
for  Administration  and  Finance,  with  central  responsibility  for  oversight  of  administrative  functions. 
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including  budget,  bill  payment  and  audit,  personnel,  computer  systems,  contracting  functions  and 
training;  as  well  as  consolidating  related  functions,  such  as  bill  processing.  The  reTnaining 
functions  would  permit  the  Deputy  Chief  Counsel  to  concentrate  on  oversight  of  legal  operations. 


Personnel  And  Other  Administrative  Policies  And  Procedures  Of  CPCS  Need 
Improvement 


We  found  that  thorough  orientation  and  training  is  not  consistently  provided  to  adrninistrative  staff;  that 
job  descriptions  are  not  consistently  available;  and  that  performance  evaluations  are  not  conducted  and 
documented  consistently,  as  required  by  the  organization's  personnel  policies.  Additional  management 
policies  and  internal  control  procedures  need  to  be  updated  and  formalized.  CPCS  management  noted 
that  a  review  of  personnel  policies  and  procedures  is  already  underway. 

•  We  recommend  that  the  review  of  personnel  and  other  adrninistrative  policies  which  is  already 
underway  be  concluded  promptly,  and  that  a  centralized  procedures  manual  be  developed  and 
maintained  on  a  current  basis  thereafter  to  provide  proper  training  and  oversight  of  employee 
functions. 


CPCS'  Computer  Systems  Need  Improvement 

CPCS'  computer  systems  in  many  regional  offices  are  outdated,  and  staff  are  unable  to  fully  utilize 
some  of  the  computer  resources  that  do  exist  because  of  insufficient  training.  The  inability  of  most  of 
the  organization's  sites  to  benefit  from  technological  advances  leads  to  inefficiency.  In  particular, 
outdated  systems  promote  inefficient  use  of  attorneys'  time  and  administrative  staff  time.  Staff 
attorneys  spend  unnecessary  amounts  of  time  conducting  legal  research  in  books  rather  than  benefiting 
from  computerized  research  programs  that  would  significantly  shorten  the  research  time. 
Administrative  staff  and  staff  attorneys  spend  unnecessary  time  preparing  written  materials,  rather  than 
benefiting  from  the  efficiencies  of  upgraded  word-processing  programs.  In  addition,  the  visible  quality 
of  the  work  product  (e.g.,  legal  briefs  and  other  pleadings)  is  impaired. 

In  FY  1995,  CPCS  developed  a  technology  plan  which  resulted  in  a  request  for  $1.7  million  in  funding 
to  make  the  necessary  system  enhancements.  This  funding  was  requested  to  pay  for  automation  of  13 
CPCS  regional  offices  and  12  Bar  Advocate  Program  offices;  automating  processing  of  private  attorney 
bills;  development  of  computer  models  for  controlling  costs  and  conducting  electronic  audits;  upgrading 
case  assignment  and  management  data  bases;  and  electronic  interface  with  165  courts,  to  permit  the 
timely  transmission  of  NAC's  and  other  data.  We  agree  that  the  objectives  identified  by  CPCS  in  this 
request  were  valid,  although  we  were  not  in  a  position  to  assess  the  cost  computations  presented  in  the 
request. 

At  the  end  of  the  1995  legislative  session,  Senate  2100  was  enacted.  This  bill  appropriated  $75  million 
for  improving  the  technology  systems  in  the  Judiciary.  CPCS  management  indicated  that  it  has  not 
received  corifirmation  that  any  portion  of  this  amount  is  earmarked  for  technological  improvements  in 
CPCS  operations.  Based  on  our  review  of  the  needs  of  the  organization,  such  an  expenditure  would 
significantly  enhance  its  ability  to  operate  in  an  efficient,  cost-effective  manner,  and  to  improve  the 
quality  of  the  services  it  provides. 
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•  We  recommend  that  CPCS'  computer  systems  be  upgraded.  The  technology  plan  which  CPCS  has 
developed  should  be  reviewed  to  assure  that  all  functional  areas  where  technology  should  be 
implemented  or  upgraded  have  been  identified;  that  computerized  solutions  to  service  these 
functional  areas  have  been  developed;  and  that  benchmarks  for  monitoring  achievement  of 
objectives  within  areas  of  administration,  budget  and  training  have  been  developed.  The  plan 
should  provide  every  staff  person  with  ready  access  to  a  PC;  every  office  should  be  structured  as  a 
Local  Area  Network  (LAN);  and  all  regional  offices  and  Bar  Advocate  Programs  should  be  linked 
as  a  Wide  Area  Network  (WAN),  to  facilitate  communications,  and  permit  universal  access  to 
standard  forms,  brief  banks,  and  other  documents.  This  would  promote  savings  through  efficient 
use  of  attorney  and  support  staff  time,  efficiency  in  communications,  and  enhance  the  consistency 
and  quality  of  the  legal  representation  provided  to  indigent  parties  by  both  public  defenders  and 
private  attorneys.  It  would  also  enhance  the  organization's  capacity  to  monitor  staff  time  and 
allocate  resources  accordingly.  Once  a  comprehensive  system  such  as  that  described  above  is  in 
place,  one  effect  should  be  more  efficient  use  of  CPCS  staff  attorneys'  time,  thereby  enabling  them 
either  to  improve  the  quality  of  representation  they  provide,  to  effectively  handle  higher  caseloads, 
or  both. 

•  We  recommend  that  CPCS  should  identify  the  means  to  provide  additional  training  to  legal  and 
administrative  staff  to  enable  more  effective  use  of  the  existing  computer  systems  and  resources. 

•  We  recommend  that  the  legislature  consider  addressing  technological  improvements  needed  in 
CPCS  operations  in  the  plan  required  under  Senate  2100. 

An  Inherent  Weakness  Exists  In  The  System  of  Control  Over  The  Payment  Of 
Bills  Submitted  By  Private  Attorneys 

We  concluded  that  systems  for  review,  payment,  and  audit  of  bills  submitted  by  private  attorneys  have 
been  improved  in  recent  years,  but  that  weaknesses  in  the  system  of  oversight  are  still  present. 
Generally,  an  overall  lack  of  control  was  noted,  as  it  is  virtually  impossible  to  verify  whether  private 
attorneys  have  spent  the  time  on  each  case  for  which  they  have  billed. 

We  questioned  the  degree  to  which  the  content  of  bills  is  reviewed  in  detail  prior  to  payment  in  the 
current  system,  as  a  result  of  the  number  of  transactions  (265,000),  the  limited  resources  available  to 
conduct  such  a  review,  and  the  difficulty  in  verifying  whether  attorneys  actually  spent  the  time  billed. 

•  We  recommend  that  procedures  be  implemented  to  review  a  sample  of  bills  in  detail  prior  to 
payment.  The  contracts  with  Bar  Advocate  Programs  should  include  a  specific  requirement  that  a 
certain  number  of  private  attorney  bills,  selected  by  established  criteria  including  random  sampling, 
be  subject  to  detailed  review  each  month  prior  to  forwarding  to  CPCS.  In  addition,  the  CPCS  Audit 
and  Oversight  Unit  should  conduct  a  detailed  review  of  a  certain  number  of  bills  per  month,  based 
on  the  same  criteria,  prior  to  payment. 
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CPCS  Is  Taking  Steps  To  Improve  Its  Bill-Paying  Operations 

CPCS  has  recently  implemented  Telebill,  an  expedited  billing  process  in  which  the  attorney  enters  the 
data  over  the  telephone.  Only  bills  for  $250  or  less  and  for  no  more  than  six  days  of  service  may  be 
billed  in  this  manner.  CPCS  management  estimates  that  65%  of  all  bills  fell  within  these  parameters; 
that  the  time  needed  to  process  bills  can  be  reduced  significantly;  and  that  savings  of  approximately 
$107,000  ($0.83  per  bill)  in  administrative  cost  will  result  from  implementation  of  this  process. 


However,  as  we  note  in  Part  DC,  lack  of  timely  transmission  by  courts  of  Notices  of  Appointment  of 
Counsel  (NAC's)  is  making  effective  implementation  by  CPCS  of  this  cost-savings  measure  difficult. 


The  Recently  Established  Annual  Billing  Limit  Is  Working 

Beginning  in  FY  1995,  CPCS  established  a  limit  of  the  maximum  number  of  hours  (1800)  for  which  a 
private  attorney  can  bill  per  year.  This  was  intended  to  deter  inappropriate  billing,  and  to  have  a 
positive  impact  on  quality  of  representation.  We  found  that  this  had  reduced  the  instances  in  which 
attorneys  had  billed  unrealistic  amounts  of  time  annually.  It  was  reported  to  have  had  a  positive  impact 
on  the  quality  of  representation,  as  well. 

•  We  recommend  that  CPCS  maintain  the  annual  hourly  limit. 

Additional  Limits  On  Daily  Billing  And  Reimbursement  For  Waiting  Time  Should 
Be  Implemented 

Various  limits  on  billing  by  attorneys  have  been  established  by  statute  or  by  CPCS  policy.  However,  no 
limits  on  billable  hours  per  day,  or  on  total  waiting  time  per  day,  have  been  established. 

Daily  Billing 

In  the  State  Auditor 's  Report  on  the  Activities  of  the  Committee  for  Public  Counsel  Services,  No.  90- 
4008-3,  issued  in  July  1991,  the  SAO  reviewed  a  sample  of  bills  and  found  that  some  attorneys  had 
billed  for  more  than  24  hours  in  one  day  on  several  occasions.  Our  review  noted  that  the  Committee  has 
not  established  a  limit  for  the  maximum  hours  that  may  be  billed  in  one  day. 

In  the  computer  billing  reports  generated  by  CPCS,  48  attorneys  (out  of  approximately  2,400)  had 
billed  more  than  24  hours  per  day  on  a  total  of  88  days  during  FY  1995.  One  attorney  billed  more  than 
24  hours  per  day  on  ten  days.  We  were  told  that  the  Audit  and  Oversight  Unit  found,  in  some  cases, 
that  the  large  daily  amount  of  hours  resulted  from  sloppy  billing  practices  by  attorneys;  that  is,  hours 
worked  on  several  days  were  lumped  together  and  billed  as  if  all  of  that  work  had  been  performed  on  the 
same  day.  However,  all  of  these  bills  were  paid;  and  some,  but  not  all,  were  subsequently  reviewed  by 
the  Unit. 

•  We  recommend  that  CPCS  establish  a  maximum  limit  on  the  number  of  hours  which  may  be  billed 
in  one  day.  We  recommend  that  CPCS  consider  a  limit  of  12-15  hours,  with  the  opportunity  to 
request  special  authorization  to  exceed  the  limit  in  extraordinary  cases,  which  would  include  a 
review  prior  to  payment. 
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Waiting  Time 

Private  attorneys  are  reimbursed  for  one  hour  of  time  spent  waiting  in  court  per  case  per  day.  During 
FY  1995,  approximately  $5.88  million,  or  approximately  12.5%  of  all  payments  to  private  attorneys  for 
that  year  ($46.84  million),  was  paid  to  private  attorneys  for  waiting  time.  According  to  CPCS 
management  and  private  attorneys  we  interviewed,  prohibiting  reimbursement  to  attorneys  for  this  time 
would  be  inappropriate.  They  note  the  relatively  low  hourly  rates  of  reimbursement  (for  most  cases, 
$25  per  hour  out-of-court  and  $35  per  hour  in-court);  the  fact  that  court  delays  are  common;  and  that 
these  delays  are  usually  not  within  the  control  of  the  attorney. 

While  fairness  may  require  reimbursement  of  some  of  this  time,  we  noted  a  potential  for  abuse  that 
cannot  be  controlled,  because  of  the  difficulty  in  verifying  the  amount  of  time  actually  spent  by  each 
attorney  waiting  in  court  each  day. 

•  We  recommend  that  CPCS  establish  a  limit  of  the  total  amount  of  waiting  time  that  may  be  billed 
per  day,  in  addition  to  the  per-case  limit,  to  reduce  the  potential  for  abuse.  We  recommend  that 
CPCS  consider  a  limit  of  two  hours  per  day. 

Administrative  Resources  Are  Wasted  Reviewing  Late  Bills 

By  statute,  bills  are  required  to  be  submitted  no  more  than  30  days  after  the  end  of  a  case.  When  late 
bills  are  detected,  they  are  reviewed  for  just  cause  for  lateness;  if  no  cause  is  found,  the  bill  is  rejected, 
but  the  attorney  is  notified  in  writing  that  s/he  may  request  review  by  the  Committee.  Nearly  all  late 
bills  rejected  are  appealed;  and  nearly  all  appeals  are  granted.  Therefore,  after  expenditure  of  time  by 
several  CPCS  adrninistrative  staff,  staff  attorneys,  and/or  Committee  members,  nearly  all  late  bills  are 
paid,  although  at  95%  of  the  original  amount. 

•  We  recommend  that  the  legislature  consider  amending  G.L.  c.  21  ID  to  provide  that  late  bills  are 
automatically  paid  at  95%  of  the  original  amount  with  no  additional  review,  thereby  avoiding  the 
expenditure  of  unnecessary  administrative  time.  There  should  be  an  additional  restriction  requiring 
that  bills  submitted  after  the  end  of  the  fiscal  year  must  be  submitted  within  the  accounts  payable 
period. 

The  Criteria  For  Audit  Of  Bills  Need  Improvement 

During  FY  1995,  CPCS  added  staff  to  its  Audit  and  Oversight  Unit  to  increase  its  capacity  to  conduct 
detailed  reviews  of  bills  submitted  by  private  attorneys.  The  Unit  consists  of  a  Director,  two  staff 
auditors,  and  an  administrative  assistant.  After  a  review  of  billing  reports  for  FY  1994,  and  an 
assessment  of  the  available  staff  resources,  the  Chief  Counsel  directed  the  Audit  and  Oversight  Unit  to 
audit  the  bills  of  22  attorneys  who  both  billed  more  than  2200  hours  and  received  compensation  in 
excess  of  $70,000,  and  nine  attorneys  who  had  billed  in  excess  of  24  hours  in  at  least  one  day,  in  FY 
1994.  As  a  result,  the  Audit  and  Oversight  Unit  initiated  31  full  audits  reviewing  over  $2.2  million  in 
billing.  This  approach  may  have  identified  some  of  the  potential  billing  irregularities,  but  does  not 
provide  formal  criteria  under  which  an  audit  and  oversight  function  should  operate. 
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We  recommend  that  CPCS  establish  written  criteria  for  selecting  bills  to  audit  which  utilizes  (a)  a 
much  lower  daily  limit  (e.g.,  more  than  12-15  hours  in  one  day),  and  (b)  a  random  sample  of  other 
bills.  CPCS  management  noted  that  implementation  of  this  recommendation  would  require 
additional  staff  and  computer  resources. 


The  Policies  And  Procedures  Concerning  Recovery  Of  Overpayments  Need 
Improvement 

Of  the  31  audits  initiated  in  FY  1995,  as  of  January,  1996,  in  23  cases  the  audit  had  been  completed, 
referred  to  the  Committee  with  recommendations  for  action,  and  decisions  had  been  made  by  the 
Committee.  In  20  of  these  cases,  recommendations  of  repayment  totaling  $213,781  were  made  and 
have  been  approved  by  the  Committee.  When  overpayments  are  found,  all  recoveries  are  negotiated  on 
a  case-by-case  basis,  usually  resulting  in  plans  for  repayment  over  time,  with  no  interest  or  penalties 
added  to  the  original  amount.  In  our  view,  this  approach  provides  no  disincentive  to  attorneys  to  refrain 
from  overbuying. 

CPCS  management  noted  that  the  issue  of  imposing  interest  and  penalties  had  been  considered  by  the 
Committee  in  the  past,  and  that  authorization  to  do  so  is  not  found  in  G.L.  c.  2 1  ID. 

•  We  recommend  that  the  Committee  review  its  recovery  policies  and  establish  standard  written 
repayment  schedules  that  require  prompt  repayment,  and  which  include  imposition  of  interest  and 
penalties  where  appropriate. 

•  We  also  recommend  that  the  legislature  consider  amending  G.L.  c.  21  ID  to  explicitly  authorize 
CPCS  to  impose  interest  and  penalties,  where  appropriate,  as  part  of  its  standards  for  recovery  of 
overpayments. 


The  Policies  And  Procedures  Concerning  Discipline  For  Overbilling  Need 
Improvement 

The  CPCS  policy  requires  mandatory  removal  from  appointment  lists,  and  referral  to  the  Board  of  Bar 
Overseers  and/or  the  Attorney  General,  in  all  cases  in  which  probable  cause  that  fraudulent  billing  has 
occurred  is  found.  Other  sanctions  that  may  be  imposed  in  less  serious  cases  include  reprimands  and 
temporary  suspensions  from  appointment  lists.  However,  no  such  sanctions  have  been  imposed  yet  in 
any  of  the  audits  initiated  in  FY  1995.  In  addition  to  repayment,  in  two  of  the  20  cases  noted  above  the 
Audit  and  Oversight  Unit  recommended  that  the  attorney  be  removed  from  appointment  lists,  but  the 
Committee  declined  to  take  that  action.  In  one  of  the  20  cases,  the  Audit  and  Oversight  Unit 
recommended  that  the  attorney  be  removed  from  appointment  lists  and  referred  to  the  Board  of  Bar 
Overseers  for  disciplinary  action.  A  hearing  in  that  case  was  held  by  the  Committee  and  a  decision  is 
pending. 

•  We  recommend  that  the  Committee  enforce  stringent  sanctions,  including  reprimands,  tempo  ran 
and  permanent  removal  from  appointment  lists,  and  referrals  to  the  Board  of  Bar  Overseers  and  the 
Attorney  General,  in  accordance  with  its  policy. 
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Audit  And  Oversight  Unit  Staff  Do  Not  Maintain  Records  Of  Time  Spent  Per 
Audit,  And  No  Time  Standards  Have  Been  Established 

CPCS  has  requested  additional  funding  in  its  FY  1997  budget  submission  for  four  more  staff  auditors. 
CPCS  management  believes  that  adding  this  staff  will  be  cost-effective,  in  light  of  increased  potential 
recoveries.  We  noted  that  the  Audit  and  Oversight  Unit  staff  were  not  required  to  maintain  records  of 
the  time  spent  on  each  audit,  and  that  time  standards  for  audit  reviews  had  not  been  established,  as  a 
management  tool.  As  a  result,  we  were  unable  to  review  with  precision  the  cost-effectiveness  of  the 
performance  of  this  Unit. 

However,  in  FY  1995,  the  total  cost  of  staff  conducting  audits  was  approximately  $135,000.  The  total 
amount  of  recoveries  assessed  to  date  based  on  audits  initiated  by  this  staff  during  that  period  is 
approximately  $214,000.  The  levels  at  which  bills  were  chosen  for  audit  (e.g.,  more  than  2200  hours 
billed  and  compensation  in  excess  of  $70,000)  were  extremely  high;  using  a  lower  standard  to  select 
which  bills  to  audit  (e.g.,  over  12-15  hours  billed  in  one  day)  would  generate  significantly  increased 
numbers  of  cases  reviewed  and,  presumably,  increased  recoveries.  We  believe  there  would  be  some 
additional  effect  of  deterring  inappropriate  billing  derived  from  increased  audit  activities,  which  is 
difficult  to  quantify.  For  these  reasons,  the  request  for  additional  staff  may  be  warranted.  CPCS 
management  noted  that  implementation  of  the  recommendations  concerning  audit  policies  and 
procedures  would  require  additional  staff  and  computer  resources. 

•  We  recommend  that  staff  in  the  Audit  and  Oversight  Unit  be  required  to  maintain  records  of  time 
spent  per  audit  in  order  to  monitor  the  progress,  timeliness,  and  cost-effectiveness  of  the  function, 
and  that  time  standards  for  each  type  of  engagement  be  developed,  as  a  management  tool. 

The  Cost  Of  Indigent  Court  Costs  Could  Be  Reduced  By  Reducing  Reliance  On 
Private  Vendors 

Court-approved  indigent  court  costs,  such  as  for  investigators,  interpreters,  and  for  psychiatric 
examination  and  testimony,  have  increased  33%  (from  $3  to  $4  million)  in  recent  years.  We  found  that 
there  could  be  annual  savings  of  as  much  as  $650,000  in  cost  per  hour  for  these  services,  and  additional 
savings  in  attorneys'  time  spent  making  requests  for  these  services  in  court,  if  CPCS  hired  more  in- 
house  staff  to  provide  these  services  to  both  CPCS  staff  attorneys  and  private  court-appointed 
attorneys.  In  its  FY  1997  budget  submission,  CPCS  proposes  to  hire  more  in-house  investigators  and 
process  servers.  We  concluded  that  this  request  was  warranted. 

•  We  recommend  that  the  legislature  consider  appropriating  funding  for  at  least  one  additional  full- 
time  investigator  for  each  of  the  13  CPCS  regional  offices,  and  for  full-time  process  servers  for 
certain  regional  offices.  The  services  of  these  additional  staff  should  be  available  to  private  court- 
appointed  attorneys  as  well  as  CPCS  staff  attorneys,  as  a  cost-savings  measure. 
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There  Are  Inadequate  Controls  Over  Cost  And  Quality  Of  Certain  Court- 
Ordered  Services 

During  FY  1995,  $4  million  was  spent,  on  a  case-by-case  basis,  by  public  and  private  attorneys  for 
indigent  court  costs.  These  include  such  defense-related  costs  as  investigators,  experts,  and  process 
servers.  There  is  no  objective  control  over  the  process  for  selection  or  the  resulting  quality  of 
performance  of  the  contractor  in  each  case.  There  are  no  established  limits  for  rates  which  may  be 
charged  for  these  services.  In  each  case,  the  judge  approves  a  motion  which  states  the  total  amount,  the 
vendor,  and  the  reason  why  the  service  is  needed,  but  this  process  does  not  provide  adequate  oversight. 
CPCS'  role  is  simply  to  process  these  bills  for  payment. 

•  We  recommend  that  the  legislature  consider  amending  G.L.  c.  2 1  ID  to  authorize  CPCS  to  establish 
lists  of  pre-qualified  providers  of  these  services  through  competitive  procurement  procedures,  taking 
into  consideration  rates,  qualifications,  and  prior  performance;  and  to  establish  a  range  of 
reimbursable  hourly  rates  for  some  of  these  cost  categories,  with  a  provision  permitting  such  ranges 
to  be  exceeded  with  special  approval.  We  also  recommend  that  the  attorney  in  each  case  be 
required  to  approve  the  amount  of  time  spent  and  the  quality  of  services  provided  prior  to  payment. 


CPCS  Staff  Attorneys  Do  Not  Maintain  Records  of  Time  Spent  On  Cases 

We  noted  that  CPCS  staff  attorneys  do  not  maintain  records  of  time  spent  per  case  per  day,  except  in 
the  Child  and  Family  Law  Unit  (CFLU)  pilot  project  offices.  Maintaining  records  of  time  spent  on 
cases  and  other  assignments  helps  management  to  monitor  performance,  and  to  properly  allocate 
resources.  The  absence  of  these  records  makes  it  impossible  to  conduct  an  accurate  analysis  of 
caseloads,  cost  per  case,  or  a  comparison  to  cost  of  cases  handled  by  private  attorneys.  In  addition,  if 
such  records  could  be  reconciled  to  court  records  of  assignments,  a  comparison  of  comparable  data 
would  be  possible. 

•  We  recommend  that  CPCS  require  staff  attorneys  to  maintain  records  of  the  time  spent  per  case  per 
day,  which  enable  an  accurate  comparison  to  cases  handled  by  private  attorneys  and  are  capable  of 
being  reconciled  with  court  assignment  records.  This  will  enhance  monitoring  of  performance, 
enable  the  organization  to  generate  useful  data  concerning  allocation  of  resources,  and  permit 
consistent  data  comparison  with  court  records.  Implementation  of  this  recommendation  will  require 
the  purchase  of  a  computerized  time  reporting  system  to  produce  meaningful  reports. 


CONCLUSIONS  AND  RECOMMENDATIONS: 
COMPARISON  OF  PUBLIC  AND  PRIVATE 
ATTORNEYS 
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There  Appears  To  Be  A  Variance  Between  Caseloads  Of  CPCS  Staff  Attorneys 
And  Maximum  Caseload  Standards;  Weighting  Standards  Have  Not  Been 
Established  For  Cases 

We  reviewed  a  sample  of  the  overall  caseload  reports  provided  to  the  Deputy  Chief  Counsel  by  staff 
attorneys.  We  analyzed  these  statistics  for  cases  handled  by  over  100  CPCS  staff  attorneys  during  FY 
1995  and  factored  in  consideration  of  full-time  equivalents  (Ki  t's).  Based  on  this  computation,  the 
average  annual  caseload,  consisting  primarily  of  Superior  Court  felonies,  of  these  staff  attorneys  in  FY 
1995  was  118. 

According  to  the  National  Legal  Aid  and  Defender  Association  (NLADA),  public  defender  caseloads 
should  not  exceed  150  such  cases  per  year.  We  calculated  that  there  is  a  27%  difference  between 
maximum  national  standards  and  the  average  caseload  of  CPCS  staff  attorneys.  Based  on  the  average 
cost  of  Superior  Court  felony  cases  handled  by  private  attorneys,  we  calculate  that  a  review  of  CPCS 
staff  attorney  caseloads  could  result  in  possible  savings  in  payments  to  private  court-appointed 
attorneys  of  as  much  as  $930,000  annually. 

CPCS  management  noted  that  the  average  CPCS  staff  attorney  caseloads  are  affected  by  lower 
caseloads  of  those  senior  attorneys  who  also  have  supervisory  responsibilities,  and  by  the  mix  of  types 
of  cases,  including  murders  and  other  time-consuming  cases.  They  also  noted  that  increasing  caseload 
targets  would  have  a  direct  impact  on  quality  of  representation. 

•  We  recommend  that  CPCS  management  review  its  policies  and  procedures  and  consider 
establishing  annual  caseload  targets  for  staff  attorneys  of  up  to  150  felonies,  in  keeping  with 
national  maximum  standards,  as  a  cost-savings  measure. 

CPCS  has  not  established  weighting  standards  for  average  cases  in  various  categories.  Developing  such 
standards  would  provide  management  with  a  useful  tool  to  monitor  performance  and  caseloads,  and  to 
accurately  compute  workload.  The  Chief  Counsel  stated  that  he  believed  that  a  weighted  analysis  of 
cases  handled  by  CPCS  staff  attorneys  would  indicate  that  their  workloads  already  exceed  the 
maximum  standards  set  by  the  NLADA. 

•  We  recommend  that  CPCS  establish  weighting  standards  for  cases  in  certain  categories,  as  a 
management  tool.  This  can  be  used  to  monitor  performance  as  part  of  the  implementation  of  the 
timesheet  system. 

CPCS  Staff  Attorneys  Appear  To  Spend  More  Time  Per  Case  Than  Private 
Court-Appointed  Attorneys  On  Comparable  Cases 

Based  on  billing  records,  in  FY  1995  private  attorneys  spent  an  average  of  5.5  hours  per  case  for  all 
types  of  cases.  They  spent  an  average  of  9.42  hours  on  each  non-murder  Superior  Court  felony  case. 

Because  CPCS  staff  attorneys  are  not  required  to  maintain  records  of  time  spent  per  case  per  day,  we 
were  unable  to  conduct  a  precise  analysis  of  the  time  spent  per  case.  However,  by  dividing  the  average 
computed  annual  caseload  (1 18)  into  an  assumed  average  annual  "billable"  hours  per  year  of  1800,  we 
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calculated  that  CPCS  staff  attorneys  spent  an  average  of  15  .25  hours  on  each  case.  CPCS  management 
provided  an  analysis  in  which  they  assumed  2000  "billable"  hours  per  year,  which  they  stated  was  a 
more  realistic  estimate  of  actual  hours  worked  by  staff  attorneys.  According  to  their  assumption,  CPCS 
staff  attorneys  spent  an  average  of  19  hours  on  each  case. 

In  our  surveys  of  judges,  Bar  Advocate  Programs,  CPCS  staff  attorneys,  and  private  court-appointed 
attorneys,  we  asked  their  opinion  whether  CPCS  staff  attorneys  and  private  court-appointed  attorneys 
generally  do  the  same  amount  of  work  on  comparable  cases.  Overall,  respondents  reported  that  CPCS 
staff  attorneys  generally  do  more  work  than  private  court-appointed  attorneys  on  comparable  cases. 

The  Direct  Per-Hour  Cost  Of  Representation  Appears  To  Be  Comparable,  But 
The  Per-Case  Cost  For  Cases  Handled  By  CPCS  Attorneys  Appears  To  Be  Higher 
Than  The  Per-Case  Cost  Of  Cases  Handled  By  Private  Attorneys 

In  an  attempt  to  determine  the  average  direct  per-hour  cost  of  cases  handled  by  CPCS  attorneys,  we 
reviewed  the  total  salaries  for  all  attorneys  and  added  an  assumed  20%  rate  for  fringe.  Taking  into 
consideration  full-time  equivalents  (116.11  FTE's),  and  assuming  average  annual  "billable"  hours  of 
1800,  the  FY  1995  direct  hourly  rate  of  CPCS  staff  attorneys  was  $3 1.40. 

We  calculated  the  direct  hourly  cost  for  all  cases  handled  by  private  counsel  in  FY  1995  by  using  the 
total  amount  billed  for  such  cases,  adding  direct  costs  we  considered  appropriate  (including  contracts 
with  Bar  Advocate  Programs  and  salaries  of  related  CPCS  functions,  such  as  the  Audit  and  Oversight, 
Private  Attorney  Payment,  and  Legal  Resource  Units),  and  dividing  by  the  reported  total  number  of 
hours  billed.  Based  on  this  calculation,  the  overall  direct  hourly  rate  for  private  attorneys  for  all 
criminal  cases  was  $30.50. 

The  most  appropriate  category  in  which  to  attempt  to  compare  the  direct  cost  per  case  for  cases  handled 
by  private  attorneys  and  those  handled  by  CPCS  staff  attorneys  is  that  of  Superior  Court  felonies, 
because  most  of  the  cases  handled  by  CPCS  staff  attorneys  are  in  this  category.  Using  the  approach 
described  above,  and  multiplying  the  direct  hourly  rates  times  the  average  hours  spent  on  this  type  of 
case,  the  average  direct  cost  per  case  for  Superior  Court  felonies  handled  by  private  attorneys  in  FY 
1995  was  $287;  and  the  average  direct  cost  per  case  handled  by  CPCS  staff  attorneys  in  FY  1995  was 
$479. 

CPCS  management  noted  that  private  attorneys  handled  many  different  types  of  "cases",  ranging  from 
"bail  only"  arraignments  in  the  District  Court,  which  generally  take  one  hour  or  less;  to  murder  cases, 
which  take  an  average  of  over  60  hours;  to  family  law  cases,  which  can  take  years  to  resolve.  CPCS 
staff  attorneys  primarily  handle  Superior  Court  felonies,  but  also  handle  murders  and  other  more  time- 
consuming  matters.  Absent  better  records  of  time  spent  by  CPCS  staff  attorneys  per  case,  these 
comparisons  are  difficult  to  compute  with  precision. 


» 
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The  Quality  Of  Representation  Generally  Provided  By  CPCS  Staff  Attorneys 
Appears  To  Be  Somewhat  Higher  Than  The  Quality  Of  Representation  Generally 
Provided  By  Private  Court-Appointed  Attorneys 

In  our  surveys  of  judges,  Bar  Advocate  Programs,  CPCS  staff  attorneys,  and  private  court-appointed 
attorneys,  we  asked  them  to  rate  the  quality  of  representation  generally  provided  by  CPCS  staff 
attorneys  and  by  private  court-appointed  attorneys.  Overall,  the  quality  of  representation  by  both 
categories  of  attorneys  was  considered  good  by  judges  surveyed  and  interviewed,  although  need  for 
improvement  in  certain  areas  was  also  noted.  The  quality  of  representation  generally  provided  by 
CPCS  staff  attorneys  was  rated  somewhat  higher  by  all  respondents  than  that  generally  provided  by 
private  court-appointed  attorneys. 

We  also  asked  the  judges  and  attorneys  to  estimate  how  frequently  they  had  observed  CPCS  staff 
attorneys  and  private  court-appointed  attorneys  provide  poor  representation  to  indigent  clients. 
Generally,  respondents  reported  that  CPCS  staff  attorneys  provided  poor  representation  less  frequently 
than  private  court-appointed  attorneys. 

We  also  asked  judges  to  evaluate  the  performance  of  CPCS  staff  attorneys  and  private  court-appointed 
attorneys  in  specific  categories  of  activity,  including  trial  preparation,  trial  advocacy,  written  pleadings, 
proper  demeanor,  and  punctuality.  The  performance  of  CPCS  staff  attorneys  was  consistently  rated 
highly  in  all  categories,  although  25%  of  the  42  judges  responding  reported  that  in  the  area  of 
punctuality  their  performance  was  "less  than  adequate"  or  "poor".  The  performance  of  private  court- 
appointed  attorneys  was  consistently  rated  less  highly  but  still  considered  good  in  most  categories, 
although  deficiencies  in  the  areas  of  punctuality  and  written  pleadings  were  noted. 


Bar  Advocate  Programs  Do  Not  Consistently  Provide  Required  Services 

CPCS  has  contracts  with  twelve  county-based  Bar  Advocate  Programs  (BAP's),  which  cost  $1  million 
in  FY  1995,  to  monitor  the  provision  of  criminal  defense  services  to  indigent  parties  by  private 
attorneys.  Given  the  fact  that  the  model  for  providing  such  legal  representation  in  Massachusetts  relies 
primarily  on  locally  based  private  attorneys,  we  found  that  the  profile  of  services  required  in  the 
contracts  between  CPCS  and  BAP's  was  appropriate.  These  services  include  determining  the  number 
of  slots  for  eligible  attorneys  in  that  geographical  area;  assigning  attorneys  to  particular  courts  on 
particular  days;  initially  reviewing  the  bills  submitted  by  private  attorneys  for  criminal  defense; 
providing  training  and  mentoring  to  attorneys;  monitoring  the  performance  of  attorneys;  and  addressing 
complaints  from  clients.  Based  upon  our  review,  the  services  required  under  the  contracts  are  not  being 
provided  consistently  by  all  BAP's  to  assure  adequate  control  over  the  provision  of  legal  services  to 
indigent  parties  by  private  attorneys.  We  noted  that  most  of  these  BAP's  have  had  these  contracts  for 
some  years  without  the  benefits  of  competitive  procurement,  except  for  one  Program  that  was  selected 
through  an  RFP  procedure. 

•  We  recommend  that  CPCS  review  the  process  for  contracting  with  BAP's  and  require  more 
effective  compliance.  In  addition,  CPCS  should  develop  a  long-term  plan  for  addressing  this  issue, 
including  consideration  of  whether  expanding  its  competitive  procurement  of  these  services  in  future 
years  would  have  a  beneficial  effect. 
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CONCLUSIONS  AND  RECOMMENDATIONS: 
DETERMINATION  OF  INDIGENCE  AND 
APPOINTMENT  OF  COUNSEL 

Documentation  And  Verification  Of  Financial  Information  During  The  Process  Of 
Determining  Indigence  Is  Inconsistent 

Policies  and  procedures  for  determining  indigence  established  by  the  Commissioner  of  Probation  are  not 
being  implemented  thoroughly  and  consistently  in  many  courts.  Probation  Officers  have  many 
functions;  reviewing  financial  information  and  making  recommendations  regarding  appointment  of 
attorneys  is  a  small  part  of  their  overall  duties.  Generally,  little  verification  is  conducted  of  the 
information  provided  when  a  person  requests  appointed  counsel.  We  found  that  it  is  possible  to  verify 
receipt  of  public  assistance  by  contacting  the  Department  of  Revenue,  but  that  very  few  Probation 
Officers  know  that  this  resource  is  available  to  them.  While  it  is  difficult  to  assess  whether  devoting 
additional  administrative  resources  to  the  indigence  screening  and  verification  process  would  produce 
significantly  beneficial  results,  we  noted  indications  that  performing  these  functions  in  a  thorough  and 
well-documented  manner  had  some  impact  on  the  number  of  persons  determined  to  be  indigent. 

•  We  recommend  that  the  Judiciary  consider  reviewing  the  current  process  for  deterrnining  indigence 
and  alternatives  which  may  work  more  effectively.  One  model  that  could  address  many  of  the 
difficulties  described  above  would  be  to  view  the  entire  system  of  appointing  attorneys  in  criminal 
cases  on  a  "bail-only"  basis.  That  is,  every  person  charged  with  criminal  offenses  would  receive  an 
appointed  attorney  upon  request,  regardless  of  financial  circumstances,  for  purposes  of  arraignment 
only  (which  is  usually  very  brief  and  therefore  inexpensive).  This  would  allow  courts  to  manage  the 
flow  of  cases  effectively  at  this  initial  stage.  The  defendant  would  subsequently  be  required  to 
provide  documentation  of  financial  information.  This  would  allow  for  more  complete  review, 
documentation  and  verification  of  this  information. 

•  We  recommend  that  the  court  system  consider  creating  one  or  more  pilot  indigence  screening  and 
verification  units  located  centrally  and  accessibly  around  the  Commonwealth,  staffed  by  persons 
conducting  these  reviews  full-time.  These  units  should  have  access  to  databases  necessary  to  verify 
receipt  of  public  assistance,  as  well  as  income  and  other  financial  information,  and  should  have 
appropriate  interpreter  services  in-house.  Defendants  would  be  required  to  appear  for  an 
appointment  at  the  appropriate  indigence  screening  and  verification  unit  office,  bringing  with  them 
any  necessary  documentation.  Staff  could  visit  incarcerated  defendants  to  confirm  that  they  do  not 
have  resources  sufficient  to  pay  the  cost  of  representation. 

•  We  recommend,  if  Probation  Offices  are  to  continue  to  play  a  significant  role  in  this  process,  that 
the  Commissioner  of  Probation  consider  significantly  increasing  training  in  the  area  of  policies  and 
procedures  on  indigence  verification.  We  recommend  that  the  well-performed  and  weli-documented 
practices  and  procedures  that  exist  in  some  courts  be  used  as  models  for  training  Probation  Officers 
in  other  courts. 
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We  also  found  that  no  meaningful  review  is  conducted  of  the  financial  circumstances  of  parties  in 
mental  health  cases;  and  that  it  is  likely  that  some  of  these  parties  have  legal  access  to  resources 
sufficient  to  pay  all  or  a  portion  of  the  cost  of  legal  representation. 

•  We  recommend  that  the  Judiciary  consider  reviewing  the  practice  of  presumptively  appointing 
counsel  in  mental  health  cases,  and  consider  instituting  a  process  for  review  of  the  assets  of  these 
parties.  The  practicality  of  implementing  such  a  procedure  will  depend  upon  a  comparison  of  the 
cost  of  such  a  review  compared  to  the  likely  benefit  to  be  gained,  which  we  were  not  able  to  assess 
based  upon  the  limited  information  available. 


Some  Attorney  Appointments  May  Be  Unnecessary 

Pursuant  to  statute,  judges  may  determine  that  indigent  persons  charged  with  certain  criminal  offenses, 
such  as  misdemeanors,  are  not  likely  to  be  incarcerated  if  found  guilty,  and  therefore  that  attorneys  need 
not  be  appointed.  We  found  that  judges  do  not  make  widespread  use  of  this  option.  Private  attorneys 
have  been  reimbursed  more  than  $1  million  per  year  in  each  of  the  past  three  fiscal  years  to  represent 
persons  charged  with  such  offenses.  Generally,  judges  continue  to  appoint  attorneys  to  represent 
indigent  parties  charged  with  such  offenses,  although  the  number  of  such  appointments  is  declining. 

We  also  noted  that,  for  some  similar  offenses,  the  prosecution  has  the  option  to  proceed  with  the  matter 
as  a  civil  infraction,  rather  than  as  a  criminal  case.  The  constitutional  right  to  counsel  does  not  arise  if 
there  is  no  criminal  penalty  attached  to  the  proceeding.  We  found  that  prosecutors  do  not  make 
widespread  use  of  this  option. 

Collection  Of  Assessed  Fees  Is  Not  effectively  Enforced 

We  found  that  little  consistent  enforcement  of  collections  of  fees  is  occurring  in  courts.  There  were 
approximately  300,000  appointments  of  counsel  to  indigent  parties  in  FY  1995.  In  each  case,  a  fee  of 
$100  was  assessed,  unless  waived;  or  the  party  was  determined  to  be  indigent  but  able  to  pay  a  portion 
of  the  cost  of  representation.  Assuming  that  in  50%  of  all  cases  the  fee  was  waived,  the  potential  total 
revenue  from  assessment  of  fees,  $30  million,  would  be  reduced  to  $15  million.  Approximately  $3.8 
million  was  collected  in  FY  1995,  according  to  CPCS  records.  We  concluded  that  enhanced  collection 
and  enforcement  procedures  could  have  a  significant  impact  on  the  amount  of  fees  collected,  and 
therefore  on  the  net  cost  of  providing  legal  representation  to  indigent  parties. 

•  We  recommend  that  the  court  system  consider  reviewing  its  policies  and  practices  regarding 
collection  of  these  and  other  fees.  We  recommend  that  the  courts  consider  implementing  some  of 
the  procedures  which  have  proved  to  be  effective  in  other  states,  such  as  assigning  full-time  staff  to 
the  collection  of  fees,  and  more  rigorously  penalizing  failures  to  pay,  where  appropriate. 


Daniel  Dennis  &  Company 


Page  17 


Performance  Review  of  C.P.C.S. 


PART  IV  -  RECOMMENDATION  LOCATOR 


PART  IV 

RECOMMENDATION  LOCATOR 


REC# 

PART# 
PAGE  # 

AFFECTED 
PARTY 

RECOMMENDATION 

1 

Part  III,  Pg.  5 
Part  IX,  Pg.  117 

Judiciary 

Establish  one  consistent  definition  of  a  "case". 

2 

Part  III,  Pg.  5. 12 
PartVll,  Pg.  59 

CPCS 

Require  staff  attorneys  to  maintain  time  records  comparable  with 
private  attorney  and  court  data. 

3 

Part  III,  Pg.  5 
Part  VI,  Pg.  36 

CPCS 

Restructure  administrative  oversight. 

4 

Part  III,  Pg.  6 
Part  VI,  Pg.50 

CPCS 

Update  and  maintain  personnel  and  administrative  procedures. 

5 

Part  III,  Pg.  7 
Part  VI,  Pg.  39,42 

CPCS 

Upgrade  computer  systems;  review  technology  plan. 

6 

Part  III,  Pg.  7 
PartVI,Pg.43 
PartVll,  Pg.  67 

CPCS 

Provide  computer  training. 

7 

Part  III,  Pg.  7 
Part  VI,  Pg.43 

Legislature 

Fund  CPCS  computer  system  enhancements. 

8 

Part  ill,  Pg.  7 
Part  VI,  Pg.  47 

CPCS 

Review  sample  of  attorney  bills  prior  to  payment. 

9 

Part  III,  Pg.  8 
Part  VI,  Pg.47 

CPCS 

Maintain  annual  hourly  billing  limit 

10 

Part  III,  Pg.  8 
Part  VI,  Pg.48 

CPCS 

Establish  daily  billing  limit 

11 

Part  III.  Pg.  9 
Part VI,  Pg.47 

CPCS 

Establish  daily  limit  on  waiting  time. 
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REC# 

PART*  PAGE # 

AFFECTED 
PARTY 

RECOMMENDATION 

12 

Part  III,  Pg.  9 
Part  VI,  Pg.47 

Legislature 

Eliminate  review  of  late  bills. 

13 

Part  III,  Pg.  10 
Part  VI,  Pg.48 

CPCS 

Improve  audit  criteria. 

14 

Part  III,  Pg.10 
Part VI,  Pg.48 

CPCS 

Improve  overpayment  recovery  policies. 

15 

Part  III,  Pg.  10 
Part VI,  Pg.48 

Legislature 

Authorize  interest  and  penalties  on  overpayments. 

16 

Part  III,  Pg.  10 
Part VI,  Pg.48 

CPCS 

Enforce  sanctions  on  improper  attorney  billing  practices. 

17 

Part  III,  Pg.  11 
Part VI,  Pg.48 

CPCS 

Maintain  time  records  in  Audit  and  Oversight  UniL 

18 

Part  III,  Pg.  11 
Part  VII,  Pg.  85 

Legislature 

Fund  CPCS  hiring  of  investigators  and  process  servers. 

19 

Part  III,  Pg.  12 
Part  VII.  Pg.85 

Legislature 

Authorize  competitive  procurement  and  hourly  rates  for 
investigators  and  process  servers. 

20 

Part  III,  Pg.  13 
Part  VII,  Pg.59 

CPCS 

Establish  annual  caseload  targets  for  staff  attorneys. 

21 

Part  III,  Pg.  13 
Part VII,  Pg.59 

CPCS 

Establish  weighting  standards  for  cases. 

22 

Part  III,  Pg.  15 
Part  VII,  Pg.  81 

CPCS 

Enforce  compliance  with  Bar  Advocate  Program  contracts; 
consider  competitive  procurement. 

23 

Part  III.  Pg.  16 
Part  VIII,  Pg.98 

Judiciary 

Improve  process  of  determination  of  indigence. 

24 

Part  III.  Pg.  16 
Part VIII.  Pg.98 

Judiciary 

Establish  pilot  indigency  screening  and  verification  units. 

25 

Part  III,  Pg.  16 
Part  VIII,  Pg.  98 

Commissioner  of 
Probation 

Improve  training  to  probation  officers. 

— 

Part  III,  Pg.  17 
Part  VII,  Pg.  64 
Part VIII,  Pg.98 

Judiciary 

Review  determination  of  indigency  in  mental  health  cases. 

27 

Part  III,  Pg.  17 
Part  VIII,  Pg.  112 

Judiciary 

Improve  collection  of  assessed  fees. 
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|  REC# 

PART  # PAGE # 

AFFECTED 
PARTY 

RECOMMENDATION 

I  28 

Part  VI,  Pg.  51 

CPCS 

Update  records  maintenance  procedures. 

29 

Part  VI,  Pg.  51 
Part  VII,  Pg.  81 

CPCS 

Improve  training  on  client  complaint  procedures. 

30 

Part  VI,  Pg.54 

Legislature 

Fund  additional  training. 

31 

Part  VII,  Pg.  76 

CPCS 

Improve  monitoring  of  private  attorney  CLE  compliance 

32 

Part  VII,  Pg.  76 

CPCS 

Improve  monitoring  of  private  attorney  caseloads. 

33 

Part  VII,  Pg.  85 

CPCS 

Maintain  time  records  for  staff  investigators  and  process 
servers. 

34 

Part  VII,  Pg.  85 

CPCS 

Consider  increasing  forensic  experts  staff. 

Part  VII,  Pg.85 

CPCS 

Differentiate  indigent  court  cost  requests  initiated  by  private 
and  public  attorneys. 
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PART  V 

INTRODUCTION 


THE  SYSTEMS  FOR  PROVIDING  LEGAL 
REPRESENTATION  TO  INDIGENT  PARTIES 
NATIONWIDE 

Most  of  the  systems  in  other  states  for  providing  legal  representation  to  indigent  persons  accused  of 
crimes  can  be  described  according  to  three  primary  models:  assigned  private  attorneys,  contracted 
private  attorneys,  and  public  defender  programs.  For  a  comprehensive  overview  of  how  criminal 
defense  services  are  provided  to  indigent  defendants  nationwide  see  Appendix  3. 

ASSIGNED  PRIVATE  ATTORNEY  PROGRAMS 

In  an  ad  hoc  assigned  attorney  program,  private  attorneys  are  assigned,  or  appointed  by  a  court  to 
represent  indigent  parties  on  an  as  needed  basis,  without  relying  on  a  system  of  qualifications  or  a  set 
list  for  rotation  of  appointments.  In  a  coordinated  assigned  attorney  program,  as  in  Massachusetts, 
private  attorneys  are  required  to  meet  minimal  qualifications,  and  are  assigned  on  a  rotational  basis. 

CONTRACTED  PRIVATE  ATTORNEY  PROGRAMS 

These  programs  use  fixed-price  or  fixed-fee-per-case  contracts  with  the  state  or  county,  using  private 
attorneys  or  associations  of  private  attorneys  to  provide  representation  to  indigent  parties.  In  fixed- 
price  contracts,  private  attorneys  agree  to  accept  cases  for  a  specified  period  of  time  for  a  flat  fee.  In 
fixed-fee-per-case  contracts,  private  attorneys  agree  to  provide  representation  for  a  fixed  fee  per  case. 
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Public  Defender  Programs  are  public  departments,  or  private  non-profit  organizations  staffed  by  full-  or 
part-time  attorneys,  that  provide  representation  to  indigent  defendants. 

The  systems  used  by  other  states  vary  considerably.  Most  states  have  some  sort  of  statewide  program 
for  indigent  criminal  defense.  These  include  statewide  public  defender  systems,  in  which  the  public 
defender  has  full  authority  to  provide  indigent  defense  services  statewide.  Most  of  the  states  with  this 
model  also  have  a  statewide  commission  that  oversees  the  program.  Some  states  have  state  commission 
systems  with  no  state  public  defender,  combining  local  control  with  statewide  oversight  that  provides 
central,  uniform  policy  to  assure  quality  and  accountability.  A  number  of  states  delegate  the 
responsibility  for  indigent  defense  entirely  to  the  counties  or  to  judicial  districts  composed  of  several 
counties. 


THE  SYSTEM  FOR  PROVIDING  LEGAL 
REPRESENTATION  TO  INDIGENT  PARTIES  IN 
MASSACHUSETTS 

The  types  of  cases  in  which  legal  representation  is  available  to  indigent  parties  in  Massachusetts  are 
different  from  many  other  states.  Massachusetts  provides  legal  representation  to  indigent  parties, 
including  juveniles  as  well  as  adults,  in  criminal  cases  from  arraignment  through  appeal.  Legal 
representation  is  also  offered  in  a  variety  of  categories  of  civil  matters,  including  mental  health 
commitments,  authority  to  administer  extraordinary  medical  treatment,  protection  of  children  at  risk  of 
abuse  and/or  neglect,  termination  of  parental  rights,  minors  seeking  judicial  approval  of  abortion,  and 
related  ancillary  matters. 

The  system  in  Massachusetts  combines  elements  of  each  of  the  three  models  described  above  to  varying 
degrees.  There  is  a  15 -member  statewide  commission  charged  with  overseeing  the  overall  system  for 
providing  legal  services  to  indigent  parties.  These  services  are  primarily  provided  by  approximately 
2,400  private  attorneys  statewide.  Most  appointments  are  made  through  a  rotating  assigned  attorney 
program.  In  addition,  there  is  a  statewide  public  defender  organization,  employing  approximately  120 
full-time  public  attorneys. 

The  system  in  Massachusetts  is  unique,  and  may  be  described  as  the  only  statewide  public  defender 
system  that  relies  primarily  on  private  attorneys.  It  may  also  be  viewed  not  as  a  statewide  public 
defender  system,  but  rather  a  statewide  commission  that  oversees  the  provision  of  services  primarily  by 
private  attorneys,  and  secondarily  by  public  defenders. 

This  is  the  reverse  of  the  typical  structure  in  other  states  with  a  statewide  public  defender  function.  In 
those  states,  usually  80%  or  more  of  the  cases  are  handled  by  public  defenders,  and  private  attorneys 
are  used  only  in  cases  in  which  conflict  of  interest  prevents  the  public  defender  from  representing  the 
party,  or  occasionally  to  handle  the  overflow  when  public  defender  caseloads  become  unmanageable.  In 
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Massachusetts,  the  statistics  are  the  reverse:  90%  of  cases  (over  80%  of  the  criminal  cases,  and 
virtually  all  of  the  civil  cases)  are  handled  by  private  attorneys. 

BASIC  STRUCTURE  OF  CPCS 

The  Committee  for  Public  Counsel  Services  is  comprised  of  an  appointed  body  and  a  state  department 
of  attorneys  and  administrative  staff.  The  15 -member  body,  referred  to  in  this  report  as  the 
"Committee",  is  appointed  by  the  Massachusetts  Supreme  Judicial  Court  to  oversee  the  provision  of 
legal  representation  to  indigent  persons  in  the  Commonwealth.  The  Committee  is  the  equivalent  of  the 
Board  of  Directors  of  the  organization.  It  sets  policy  which  is  implemented  by  executive  staff  of  the 
state  department.  Most  of  the  legal  representation  in  approximately  300,000  cases  annually  is  provided 
by  approximately  2,400  private  attorneys  appointed  by  courts.  In  order  to  maintain  the  lists  and 
monitor  the  performance  of  the  private  attorneys  who  provide  these  services,  the  Committee  has 
established  a  system  of  contracts  with  twelve  county-based  organizations  known  as  Bar  Advocate 
Programs. 

In  addition,  the  Committee  oversees  the  operations  of  a  state  department  comprised  of  approximately 
120  public  attorneys,  as  well  as  administrators  and  support  staff  (referred  to  in  this  report  as  "CPCS"), 
which  provides  legal  services  of  various  types  to  indigent  parties.  By  statute,  the  head  of  the  department 
is  the  Chief  Counsel,  and  there  are  two  Deputy  Chief  Counsel,  one  each  for  the  Public  Defender  and 
Private  Counsel  Divisions.  In  addition  to  the  main  office  in  Boston,  there  are  twelve  other  regional 
public  defender  offices  and  two  Child  and  Family  Law  Unit  (CFLU)  pilot  project  offices,  in  which  the 
CPCS  staff  attorneys  providing  legal  services  in  the  various  counties  are  based.  Figure  1,  on  the 
following  page,  is  the  current  organizational  chart  of  CPCS. 

The  administrative  services  CPCS  provides  also  include  reviewing,  paying  and  auditing  the  bills 
submitted  by  private  attorneys  for  providing  legal  services  to  indigent  parties.  CPCS  also  reviews  and 
processes  for  payment  invoices  for  indigent  court  costs.  These  include  other  services  necessary  to 
provide  adequate  legal  representation  to  indigent  parties,  such  as  those  provided  by  investigators, 
interpreters,  process  servers,  legal  stenographers,  and  expert  witnesses. 

CPCS  also  administers  a  process  for  certifying  private  attorneys  as  qualified  to  provide  certain  levels  of 
legal  services  in  certain  levels  of  courts.  CPCS  provides  training  to  and  monitors  the  performance  of 
private  court-appointed  attorneys  and  CPCS  staff  attorneys. 

The  system  overseen  by  the  Committee  and  implemented  by  CPCS  and  the  Bar  Advocate  Programs 
includes  providing  legal  services  to  indigent  parties  in  a  number  of  types  of  criminal  and  civil  cases. 
These  include  criminal  defense  in  the  District  Courts  and  the  Boston  Municipal  Court;  in  the  Superior 
Courts;  in  the  Juvenile  Courts;  in  the  Probate  and  Family  Courts;  and  appeals  of  criminal  convictions  in 
the  Appeals  Court  and  the  Supreme  Judicial  Court.  Representation  is  also  provided  in  family  law  cases 
handled  primarily  in  the  District,  Juvenile,  and  Probate  and  Family  Courts;  and  mental  health  cases 
handled  primarily  in  the  Probate  and  Family  and  District  Courts.  Figure  2,  located  on  the  next 
following  page,  is  the  organizational  chart  of  the  court  system  in  Massachusetts. 
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Figure  1  -  CPCS  Organizational  Chart 
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Figure  2  -  Massachusetts  Court  System  Organizational  Chart 
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THE  CPCS  BUDGET 

As  noted  above,  most  of  the  legal  services  to  indigent  parties  in  Massachusetts  are  provided  by  private 
attorneys.  The  total  budget  managed  by  CPCS  in  FY  1995  was  $63  million,  of  which  $51  million,  or 
81%,  was  comprised  of  payments  for  private  attorneys  and  for  indigent  court  costs.  The  total  cost  for 
operating  the  CPCS  department  in  FY  1995,  including  payroll  and  related  expenses,  and  $1  million  for 
contracts  with  the  twelve  Bar  Advocate  Programs,  was  $12  million.  Figure  3  illustrates  the  FY  1995 
CPCS  budget: 

Figure  3  -  FY  1995  CPCS  Budget 
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SOURCE:  The  Committee  for  Public  Counsel  Services 


OBSERVATIONS  REGARDING  OVERALL  COSTS 

We  noted  that  the  cost  of  providing  legal  representation  to  indigent  parties  in  Massachusetts  has  been 
increasing.  We  identified  the  areas,  and  some  causes,  of  the  increase. 

THE  OVERALL  COST  OF  PROVIDING  LEGAL  REPRESENTATION  TO 
INDIGENT  PARTIES  IN  MASSACHUSETTS  HAS  INCREASED  IN  RECENT 
YEARS. 

The  total  cost  in  FY  1993  was  approximately  $56  million;  the  total  cost  for  FY  1995  was 
approximately  $63  million,  an  increase  over  that  three-year  period  of  $6.7  million,  or  12%.  The  total 
projected  for  FY  1996  is  approximately  $67  million,  an  estimated  increase  over  FY  1995  of  7%.  Figure 
4,  located  on  the  following  page,  illustrates  this  trend: 
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Figure  4  -  Total  Cost  of  Providing  Legal  Representation  to  Indigent  Parties 
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THE  COST  OF  OPERATING  CPCS  AS  A  STATE  AGENCY  HAS  STAYED 
RELATIVELY  FLAT  IN  RECENT  YEARS. 

The  total  expenditure  for  payroll  and  related  expenses,  fixed  assets,  equipment,  leases,  service  contracts, 
space  and  other  costs  in  FY  1993  was  approximately  $11.5  million,  and  for  FY  1995  it  was 
approximately  $11.85  million,  an  increase  over  that  three-year  period  of  $334,538,  or  3%.  Figure  5 
illustrates  this  trend: 


Figure  5  -  Total  CPCS  Expenditures  For  Operating  Costs 
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THE  PRIMARY  AREAS  IN  WHICH  COSTS  HAVE  INCREASED  ARE 
PAYMENTS  TO  PRIVATE  ATTORNEYS  AND  INDIGENT  COURT  COSTS. 

Payments  to  private  attorneys  in  FY  1993  for  all  cases  totaled  approximately  $41.6  million;  and  in  FY 
1995  they  totaled  $46.8  million,  an  increase  in  that  three-year  period  of  approximately  $5.3  million,  or 
13%.  Indigent  court  costs  in  FY  1993  totaled  approximately  $3  million;  and  in  FY  1995  they  totaled 
approximately  $4  million,  an  increase  in  that  three-year  period  of  approximately  $1  million,  or  33%. 
Those  combined  increases,  totaling  approximately  $6.3  million,  accounted  for  94%  of  the  total  increase 
in  the  cost  ($6.7  million)  over  that  three-year  period.  Figures  6  and  7  illustrate  these  trends: 

Figure  6  -  Increase  In  Total  Payments  To  Private  Attorneys 
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Figure  7  -  Increase  in  Indigent  Court  Costs 
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THE  INCREASE  IN  PAYMENTS  TO  PRIVATE  ATTORNEYS  IN  RECENT 
YEARS  HAS  OCCURRED  MORE  IN  FAMILY  LAW  CASES  THAN  IN 
CRIMINAL  DEFENSE  CASES. 

Over  the  past  five  fiscal  years,  the  number  of  civil  family  law  cases  in  which  private  attorneys  were 
appointed  to  represent  indigent  parties  has  increased  33%,  from  28,218  cases  in  FY  1991  to  37,396 
cases  in  FY  1995.  The  average  cost  per  case  of  family  law  cases  increased  14%  from  FY  1993  to  FY 
1995,  from  approximately  $300  to  approximately  $344.  Over  that  same  three-year  period,  the 
payments  to  private  attorneys  for  representation  in  these  cases  have  increased  30%,  from  approximately 
$9.9  million  in  FY  1993  to  approximately  $12.9  million  in  FY  1995.  That  increase  of  approximately 
$3  million  over  the  three-year  period  accounts  for  57%  of  the  total  increase  in  payments  to  private 
attorneys,  and  48%  of  the  overall  increase  in  costs,  in  that  period.  Figures  8  and  9  illustrate  these 
trends: 

Figure  8  -  Increase  In  Number  Of  Family  Law  Cases 
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SOURCE:  The  Commrttee  for  Public  Counsel  Service* 

Figure  9  -  Increase  in  Cost  of  Family  Law  Cases 
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THE  NUMBER  OF  CRIMINAL  CASES  IN  WHICH  ATTORNEYS  ARE 
APPOINTED  TO  REPRESENT  THE  DEFENDANT  HAS  GONE  DOWN  IN 
RECENT  YEARS. 

The  overall  number  of  criminal  cases  in  which  private  attorneys  were  appointed  to  represent  indigent 
parties  has  decreased  1 1%  over  the  past  three  fiscal  years,  from  approximately  272,000  in  FY  1993  to 
approximately  242,000  in  FY  1995.  (However,  in  some  categories,  such  as  appeals  and  juvenile  cases, 
the  number  of  cases  in  which  private  attorneys  have  been  appointed  to  represent  indigent  parties  has 
increased  in  recent  years.  The  number  of  juvenile  cases  has  increased  33%  in  that  three-year  period, 
from  approximately  5,400  in  FY  1993  to  approximately  7,200  in  FY  1995.  The  number  of  appeals  has 
increased  54%  in  that  three-year  period,  from  approximately  1,200  in  FY  1993  to  approximately  1,850 
in  FY  1995).  Figure  10  illustrates  the  overall  decrease: 


Figure  10  -  Decrease  in  Total  Private  Attorney  Appointments  in  Criminal  Cases 
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THE  OVERALL  COST  OF  LEGAL  DEFENSE  OF  INDIGENT  PARTIES  IN 
CRIMINAL  CASES  HAS  NOT  DECREASED  IN  PROPORTION  TO  THE 
DECREASE  IN  THE  NUMBER  OF  APPOINTMENTS  IN  RECENT  YEARS. 

Total  payments  to  private  attorneys  for  defending  indigent  parties  charged  with  crimes  increased  $2.3 
million  (8%)  from  FY  1993  to  FY  1994,  but  then  decreased  slightly,  $0.27  million  (0.8%)  from  FY 
1994  to  FY  1995.  The  majority  of  criminal  cases  in  which  private  attorneys  are  appointed  to  represent 
indigent  parties  are  in  District  Court.  These  cases  totaled  approximately  221,000  in  FY  1995,  or 
approximately  91%  of  all  private  attorney  appointments  in  criminal  cases,  and  approximately  76%  of 
all  types  of  appointments  of  private  attorneys  that  year.  The  cost  per  case  of  District  Court  criminal 
cases  handled  by  private  attorneys  increased  17%  from  FY  1993  to  FY  1995,  from  approximately  $96 
to  approximately  $112,  although  the  total  cost  of  these  cases  decreased  from  FY  1994  to  FY  1995  (see 
below).  The  cost  per  case  of  Superior  Court  criminal  cases  handled  by  private  attorneys  increased  17% 
from  FY  1993  to  FY  1995,  from  approximately  $215  to  approximately  $252.  The  cost  per  case  for 
defense  by  private  attorneys  in  murder  cases  increased  23%  from  FY  1993  to  FY  1995,  from 
approximately  $2,580  to  approximately  $3,180.  Figures  1 1  and  12  illustrate  these  cost  trends: 


Figure  11  -  Cost  Trend  in  Criminal  Cases  (except  District  Court,  Other) 
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Figure  12  -  Cost  Trend  in  District  Court  Cases 
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THE  COST  PER  CASE  IN  CRIMINAL  CASES  HAS  INCREASED  IN  PART 
BECAUSE  THE  COMPLEXITY  OF  THESE  CASES  HAS  INCREASED. 


The  complexity  of  criminal  cases  has  been  significantly  impacted  by  several  recent  changes  in  the 
criminal  justice  system,  such  as  mandatory  sentencing  laws,  preventive  detention  laws,  changes  in  the 
trial  de  novo  system,  and  an  increased  prosecutorial  practice  of  directly  indicting  defendants  in  Superior 
Court.  These  factors  have  increased  the  complexity  of  trials  in  the  District  court,  have  increased  the 
number  of  trials  in  the  Superior  Court  and  have  increased  the  amount  of  hours  and  other  resources 
defense  attorney  s  devote  to  each  case.  For  a  more  detailed  discussion,  see  Part  IX,  Observations  on  the 
Criminal  Justice  System. 
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PART  VI 


GOVERNANCE  AND  MANAGEMENT 
OF  CPCS 


ISSUE 

We  were  asked  to  conduct  an  assessment  of  the  governance  and  management  of  CPCS,  including  its 
organizational  structure;  and  its  office  structure,  including  the  feasibility  of  maintaining  a  central  office 
and  library,  as  well  as  regional  offices  and  libraries.  As  part  of  this  assessment,  we  reviewed  information 
concerning  the  computer  systems  available  in  the  various  CPCS  offices.  We  also  assessed  the  CPCS 
administrative  office,  including  its  structure,  staffing  levels  and  policies;  and  the  methods,  procedures, 
and  processes  of  reviewing,  paying  and  auditing  bills  submitted  by  private  attorneys.  We  also  reviewed 
the  management  policies  and  professional  standards  of  CPCS. 

METHODOLOGY 

In  order  to  conduct  this  assessment,  we  reviewed  GL  C.  21  ID,  the  enabling  statute  of  CPCS  (Appendix 
4);  the  Manual  developed  by  CPCS  which  contains  many  of  its  key  policies  and  professional  standards 
(Appendix  4);  the  budget  proposals  submitted  by  CPCS  for  the  past  several  years;  monthly  reports  and 
annual  plans  submitted  to  the  Committee  by  the  Chief  Counsel;  a  sample  of  minutes  of  Committee 
meetings;  the  organizational  chart,  including  salaries  and  staffing  levels;  personnel  and  other 
administrative  policies  and  procedures,  including  policies  on  leave,  training,  performance  evaluations, 
and  general  office  procedures;  the  report  on  internal  controls  of  the  organization;  the  costs  of  maintaining 
central  and  regional  offices  and  libraries;  and  the  processes  and  procedures  for  reviewing,  paying,  and 
auditing  bills,  including  a  sample  of  bills.  We  interviewed  and  surveyed  members  of  the  Committee  and 
CPCS  senior  management;  administrative  staff;  and  regional  office  heads.  We  analyzed  and  compared 
current  costs  to  possible  alternative  models.  We  visited  the  central  office  in  Boston  and  two  other 
regional  offices. 
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STRUCTURAL  ORGANIZATION 


BACKGROUND 


The  Committee 

Historically,  legal  services  to  indigent  parties  in  Massachusetts  have  been  provided  primarily  by  private 
attorneys,  and  secondarily  by  public  defender  organizations  such  as  the  Massachusetts  Defenders 
Committee  and  the  Roxbury  Defenders  Committee.  The  Committee  for  Public  Counsel  Services  was 
established  in  1983  by  Chapter  21  ID  of  the  Massachusetts  General  Laws  (see  Appendix  4),  to 
consolidate  the  oversight  of  the  system  for  providing  these  services.  Chapter  21  ID  continued  the  dual 
structure  of  reliance  on  private  attorneys  while  maintaining  a  statewide  public  defender  operation.  For 
the  organizational  chart  of  CPCS,  see  the  Introduction,  above. 

The  Committee  is  the  equivalent  of  the  Board  of  Directors  of  the  organization.  It  sets  policy  which  is 
implemented  by  executive  staff.  It  is  comprised  of  1 5  members  appointed  by  the  Massachusetts  Supreme 
Judicial  Court,  who  serve  for  no  compensation  for  three  year  terms.  Members  of  the  Committee 
represent  geographical  distribution  in  the  Commonwealth,  as  well  as  a  variety  of  years  of  experience  with 
CPCS,  with  the  representation  of  indigent  parties,  and  with  different  areas  of  the  practice  of  law.  Several 
of  the  members  have  devoted  many  years  of  their  time  to  service  on  the  Committee.  See  Appendix  4  for 
a  listing  of  the  current  members  of  the  Committee. 

The  Committee  is  organized  into  various  sub-committees  to  address  different  aspects  of  its  duties,  such 
as  finance,  disciplinary,  and  performance  evaluation  issues.  The  Committee  reported  that  it  had  recently 
completed  a  comprehensive  evaluation  of  the  performance  of  the  Chief  Counsel.  The  Committee  meets 
monthly,  and  receives  regular  reports  on  the  finances  and  status  of  issues  from  the  Chief  Counsel, 
including  proposed  annual  initiatives.  We  concluded  that  the  Committee  did  receive  the  information 
necessary  for  it  to  perform  its  oversight  function;  the  objectives  identified  in  each  annual  report  appeared 
to  be  reasonable,  and  most  had  been  accomplished. 

Chief  Counsel 

The  chief  executive  officer  of  CPCS  is  the  Chief  Counsel,  by  statute  chosen  by  and  accountable  to  the 
Committee.  He  oversees  overall  operations,  including  legal  and  administrative  functions. 

The  Chief  Counsel  conducts  bi-weekly  meetings  with  the  senior  administrators,  including  the  Deputy 
Chief  Counsel  for  the  Public  Defender  and  Private  Counsel  Divisions,  the  Director  of  Finance,  the 
Director  of  Administration,  and  the  General  Counsel.  He  meets  monthly  with  the  Committee,  and 
provides  regular  reports  on  the  finances  and  policy  initiatives  of  the  organization.  He  also  develops  and 
provides  to  the  Committee  annual  assessments  of  the  degree  to  which  prior  year  objectives  have  been 
accomplished,  as  well  as  objectives  proposed  for  the  coming  year. 
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Deputy  Chief  Counsel 

By  statute,  CPCS  is  divided  into  the  Public  Defender  and  Private  Counsel  Divisions,  and  there  is  a 
Deputy  Chief  Counsel  for  each  Division.  They  report  to  the  Chief  Counsel,  although  their  salaries  are 
determined  by  the  Committee. 

Public  Defender  Division 

In  addition  to  his  administrative  duties,  the  Deputy  Chief  Counsel  for  the  Public  Defender  Division 
occasionally  handles  litigation  and  appellate  matters.  The  heads  of  the  13  regional  trial  offices,  of 
the  Appeals  Unit,  and  of  the  Youth  Advocacy  Project,  as  well  as  the  Investigations  and  Social 
Services  Units,  report  to  him,  and  he  meets  with  them  as  a  group  monthly  to  discuss  operational  and 
legal  issues. 

Trial  Units  -  There  are  13  regional  offices  in  which  the  approximately  120  CPCS  staff  attorneys  and 
related  administrative  staff  operate  as  trial  units.  The  Boston  regional  office  operates  in  the  same 
building  as  the  main  administrative  office  in  Boston,  and  the  other  12  are  located  around  the 
Commonwealth  (see  Appendix  4,  p.  163).  These  offices  range  in  size,  from  small  regional  offices 
with  three  staff  attorneys  to  the  Boston  regional  office,  which  has  2 1  attorneys  assigned  to  it. 

Appeals  -  There  is  a  separate  Appeals  Unit  within  the  Boston  office  of  CPCS,  staffed  by  a  Chief 
Appellate  Attorney  and  1 1  other  attorneys,  as  well  as  three  administrative  staff.  In  addition  to  his 
oversight  and  mentoring  responsibilities,  the  Chief  Appellate  Attorney  personally  handles  a  caseload 
of  appellate  matters. 

Private  Counsel  Division 

The  Deputy  Chief  Counsel  for  the  Private  Counsel  Division  handles  a  small  caseload  personally,  in 
addition  to  her  supervisory  responsibilities.  The  heads  of  a  number  of  units  report  to  her,  including 
the  Directors  of  the  Child  and  Family  Law  Unit  and  the  Mental  Health  Litigation  Unit,  and  the 
directors  of  the  Private  Counsel  Appellate  Assignment  Unit,  the  Supervision  and  Evaluation  Unit, 
Bar  Advocate  Administration,  Legal  Resources,  Audit  and  Oversight,  and  Payment  Units.  She  meets 
with  them  as  a  group  on  a  regular  basis  to  discuss  substantive  and  operational  issues. 

Supervision  and  Evaluation:  This  Unit  oversees  compliance  by  Bar  Advocate  Programs  with 
contract  terms  established  by  CPCS,  involving  oversight  of  1900  private  attorneys  statewide. 

Appellate  Assignment:  This  Unit  is  responsible  for  overseeing  the  assignment  of  appellate  criminal, 
family  law,  and  mental  health  cases  to  private  attorneys.  In  FY  1995,  over  1,000  post-conviction 
cases  were  assigned  to  private  attorneys  certified  to  handle  appellate  matters. 

General  Counsel 

The  responsibilities  of  the  CPCS  General  Counsel  include  serving  as  chief  legal  advisor  to  the  Chief 
Counsel  on  a  variety  of  legal  and  management  issues,  and  as  primary  liaison  to  the  executive,  legislative, 
and  judicial  branches  of  government. 
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Director  of  Financial  Management 

The  Director  of  Financial  Management  has  general  responsibility  for  oversight  of  the  financial  operations 
of  the  organization,  including  the  preparation  of  the  budget,  processing  and  payment  of  non-legal  bills, 
and  oversight  of  the  Computer  Management  Unit. 

Director  of  Administration 

The  Director  of  Administration  has  responsibility  for  oversight  of  the  Human  Resources  Management 
Unit,  space  leasing  issues,  and  overall  internal  controls  of  the  organization. 


ANALYSIS 

Absence  of  Central  Oversight  of  Administrative  and  Financial  Operations 

There  appeared  to  be  some  overlap  among  and  between  administrative  functions  overseen  by  the  senior 
staff.  The  absence  of  one  position,  such  as  a  Deputy  for  Administration  and  Finance,  responsible  for 
central  oversight  of  all  administrative  issues,  including  internal  control  and  management  policies,  budget, 
bill  payment  and  audit,  personnel,  computer  systems,  contracting  functions,  and  training  was  noted. 
Attorneys  serving  as  Deputy  Chief  Counsel  were  noted  to  be  primarily  responsible  for  oversight  of  non- 
legal,  financial  and  administrative  matters. 

The  Director  of  Financial  Management  is  responsible  for  oversight  of  the  financial  affairs  of  the 
organization  generally,  but  responsibility  for  portions  of  specific  financial  issues  resides  with  others.  For 
example,  the  Director  of  Administration  is  responsible  for  office  space  issues,  including  leases  for 
regional  offices,  and  for  oversight  of  the  plan  and  systems  of  internal  controls  for  the  organization.  Also, 
there  are  two  units  which  process  different  categories  of  bills  received  by  the  organization.  The 
Procurement  and  Payment  Unit  (which  processes  bills  other  than  those  for  attorneys  and  other  court 
costs)  is  under  the  supervision  of  the  Director  of  Financial  Management.  The  Payment  Unit  (which 
processes  payments  to  attorneys  and  other  providers  of  court-related  services)  is  under  the  supervision  of 
the  Deputy  Chief  for  the  Private  Counsel  Division,  along  with  the  Audit  and  Oversight  Unit,  which  audits 
and  proposes  adjustments  to  those  court-related  bills. 


CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  recommend  that  the  Committee  and  the  Chief  Counsel  review  the  administrative  structure  and 
make  changes  which  would  promote  more  centralized  and  efficient  operations,  as  well  as  increased 
clarity  of  responsibilities.  Such  changes  should  include  establishing  one  senior  position,  such  as 
Deputy  for  Administration  and  Finance,  with  central  responsibility  for  oversight  of  administrative 
functions,  including  budget,  bill  payment  and  audit,  personnel,  computer  systems,  contracting 
functions  and  training;  as  well  as  consolidating  related  functions,  such  as  bill  processing.  The 
renaming  functions  would  permit  the  Deputy  Chief  Counsel  to  concentrate  on  oversight  of  legal 
operations. 
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OFFICE  STRUCTURE:  CENTRAL  AND  REGIONAL 

BACKGROUND 

Central  Office  and  Regional  Offices 

CPCS  maintains  a  central  administrative  office  at  470  Atlantic  Avenue  in  Boston,  within  which  are 
located  the  Administration  Division  (including,  among  others,  the  Chief  Counsel,  the  two  Deputy  Chief 
Counsel,  the  General  Counsel,  the  Director  of  Financial  Management,  and  the  Director  of 
Administration);  the  Computer,  Human  Resources,  Procurement  and  Payment,  Audit  and  Oversight,  and 
Payment  Units;  the  Private  Counsel  Division  and  Assignment  Administration  Units;  and  the  offices  of  the 
Directors  of  the  Children  and  Family  Law,  Mental  Health  Litigation,  Training,  and  Appeals  Units.  This 
office  also  houses  the  Boston  regional  trial  unit.  An  analysis  of  the  space  in  the  Boston  office  indicated 
that  approximately  half  of  the  26,570  square  feet  is  utilized  for  administrative  functions,  and  half  for  trial 
and  appeals  units  and  functions. 

CPCS  has  13  regional  offices  around  the  Commonwealth  (see  Appendix  4,  p.  163  for  a  listing).  These 
regional  offices  have  varying  numbers  of  attorneys  and  other  staff  assigned  to  them,  depending  upon  the 
need  for  legal  representation  of  indigent  parties  in  that  geographical  area,  ranging  from  2 1  attorneys  in 
the  Boston  regional  office  to  three  attorneys  in  each  of  the  Barnstable,  Northampton,  and  Pittsfield 
regional  offices.  Each  of  these  offices  has  a  supervising  attorney  with  the  title  of  Regional  Supervisor 
who  functions  as  the  office  head;  these  office  heads  all  report  to  the  Deputy  Chief  Counsel  for  the  Public 
Defender  Division.  Support  staff  and  one  full-time  investigator  are  assigned  to  each  regional  office.  In 
addition  to  the  13  regional  offices,  there  is  a  central  Child  and  Family  Law  Unit  located  in  the  Boston 
Office,  and  two  Child  and  Family  Law  pilot  project  offices,  located  in  Salem  and  Springfield.  The  Youth 
Advocacy  Project,  a  public  defender  unit,  is  based  in  the  Roxbury  regional  office. 

ANALYSIS 

We  calculated  the  cost  of  maintaining  the  current  office  structure,  including  all  space,  and  salaries  and 
fringe  for  regional:  supervisors,  administrative  supervisors,  and  support  staff.  The  total  cost  was  $2.28 
million,  including  $914,000  in  space  in  FY  1995.  We  then  assumed  a  more  consolidated  regional  model, 
consisting  of  five  offices  based  in  western  and  central  Massachusetts,  Boston,  and  the  northeastern  and 
southeastern  regions  of  the  state.  Our  computations  indicated  that  gross  savings  from  such  a 
consolidation  could  amount  to  as  much  as  $500,000,  based  on  space  savings  and  reducing  the  number  of 
supervising  attorneys,  who  could  then  be  assigned  to  handling  cases  100%  of  the  time,  thereby  saving  in 
payments  to  private  attorneys. 

However,  we  also  reviewed  the  locations  of  the  many  District  and  Superior  Courts  to  which  CPCS  staff 
attorneys  must  travel  on  a  regular  basis,  as  well  as  the  mileage  and  travel  time  between  the  proposed  five 
regional  offices  and  these  courts.  We  also  noted  that  in  our  surveys  to  judges,  the  overall  performance  of 
CPCS  attorneys  was  rated  highly  by  judges,  with  the  exception  of  punctuality.  CPCS  staff  attorneys 
assigned  to  regional  offices  reported  that  it  was  difficult  for  them  to  be  punctual  in  all  of  the  various 
courts  in  which  they  were  required  to  appear,  because  of  the  travel  distances  involved.  We  concluded 
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that  the  financial  benefit  of  consolidating  offices  was  outweighed  by  the  increased  cost  and  reduced 
efficiency  resulting  from  increasing  attorneys'  travel  time,  plus  the  reduction  in  quality  of  performance. 


We  also  reviewed  the  rental  cost,  and  calculated  the  cost  per  square  foot  for  all  offices.  We  noted  that 
the  cost  per  square  foot  per  regional  office  generally  was  within  ranges  of  rates  for  those  areas 
established  by  the  Division  of  Capital  Planning  and  Operations  (DCPO),  of  the  Executive  Office  for 
Administration  and  Finance.  We  also  reviewed  the  total  square  footage  of  the  regional  offices,  and 
computed  the  square  feet  per  employee.  We  noted  some  variance;  the  square  feet  per  employee  ranged 
from  a  low  of  175  to  a  high  of  368,  including  common  space.  We  noted  that  most  of  the  offices  are  for 
attorneys;  and  that  each  office  needed  more  common  space  than  some  other  organizations  might  need,  to 
allow  for  conference  rooms  and  law  libraries.  The  need  for  a  relatively  consistent  amount  of  common 
space  in  offices  with  staff  ranging  from  five  to  25  accounted,  in  part,  for  the  variance. 


CONCLUSIONS  AND  RECOMMENDATIONS 


•  It  did  not  appear  feasible  to  recommend  locating  CPCS  staff  attorneys  and  other  staff  in  more 
consolidated  offices,  because  of  the  diverse  geographical  areas  which  CPCS  attorneys  must  cover. 

•  We  concluded  that  CPCS  adheres  appropriately  to  state  procedures  for  rental  of  office  space.  The 
variance  noted  in  square  feet  per  employee  appeared  appropriate  given  the  need  for  common  space. 


CENTRAL  LIBRARY  AND  REGIONAL  LIBRARIES 


BACKGROUND 
Printed  Materials 

CPCS  maintains  a  current  computerized  inventory  of  all  materials  available.  There  are  printed  materials 
in  the  Boston  office,  such  as  series  of  books  containing  Massachusetts  statutes,  and  decisions  of 
Massachusetts  appellate  courts.  Some  of  these  same  resources  are  maintained  in  each  of  the  other 
regional  offices,  as  attorneys  need  ready  access  to  research  materials.  There  is  duplication,  such  as  in 
certain  basic  sets  of  statute  books,  which  is  unavoidable  absent  technological  advances.  All  of  the  office 
heads  interviewed  reported  that  they  had  most  of  the  basic  printed  materials  they  needed  (e.g.,  statutes, 
cases,  cross-referencing  texts,  recent  decisions  of  appellate  courts,  etc.),  but  all  indicated  that  additional 
resources  would  significantly  enhance  their  ability  to  perform  legal  research  in  an  efficient  and  effective 
manner. 

We  reviewed  the  budget  for  library  purchases,  which  is  projected  to  total  $64,000  in  FY  1996.  Of  the 
total,  $26,000,  or  40%,  is  for  maintaining  the  central  library  in  Boston.  The  amounts  for  mamtaining 
current  sets  of  statutes  and  cases  each  of  the  other  regional  offices  ranged  from  a  low  of  $2,200  to  a  high 
of  $4,900.  There  is  potential  for  savings  by  reducing  the  duplication,  and  therefore  the  costs,  of  legal 
research  resources  maintained  in  the  various  regional  offices. 
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Computer-Assisted  Legal  Research  Resources 

Every  CPCS  regional  office  has  one  PC  on  which  it  is  possible  to  do  computer-assisted  legal  research 
using  CD-ROM  resources.  However,  most  of  the  staff  attorneys  we  surveyed  said  they  did  not  have 
access  to  such  resources.  Lack  of  training  in  the  use  of  existing  systems  was  noted.  The  newly 
established  pilot  project  offices  of  the  Child  and  Family  Law  Unit,  in  Salem  and  Springfield,  and  of  the 
Youth  Advocacy  Project,  in  Roxbury,  have  modern  systems,  including  LAN's,  modern  PC's,  and  CD- 
ROM  legal  research  capacity.  These  systems  provide  for  a  much  more  efficient  use  of  the  time  of  both 
attorneys  and  administrative  staff. 

ANALYSIS 

The  solution  to  avoidance  of  duplication,  and  to  making  significantly  more  efficient  use  of  attorneys'  time 
in  conducting  legal  research,  is  expansion  of  the  availability  of  computer-assisted  legal  research 
programs.  These  include  on-line  services,  for  example  those  provided  by  companies  such  as  Westlaw 
and  Lexus;  as  well  as  CD-ROM  systems,  utilizing  CD  discs  offered  by  many  companies  containing 
statutes,  cases,  and  other  legal  sources.  We  noted  that  this  is  the  direction  in  which  law  libraries  are 
moving  generally.  However,  use  of  on-line  services  is  expensive;  therefore  the  most  cost-effective  system 
relies  primarily  on  the  use  of  CD-ROM  research,  with  on-line  service  available  to  obtain  recent  changes 
in  statute  and  case  law. 

The  inability  of  most  of  the  organization's  sites  to  benefit  from  technological  advances  leads  to 
inefficiency.  Staff  attorneys  must  spend  more  time  conducting  legal  research  in  books  rather  than 
benefiting  from  computer  programs  which  significantly  shorten  the  research  time. 

The  absence  of  these  resources,  especially  computer-assisted  legal  research  programs,  also  impairs  the 
ability  of  the  organization  and  its  attorneys  to  function  as  a  resource  to  private  attorneys.  CPCS 
management  reported  that  it  has  requested  funding  for  the  purpose  of  upgrading  computer  resources  in 
the  offices  of  the  Bar  Advocate  Programs  (BAP's).  This  would  facilitate  communications;  and  improve 
each  BAP's  ability  to  accomplish  its  mission  with  limited  resources,  including  assignment  of  attorney 
duty  days,  monitoring  of  performance,  sending  monthly  reports  in  a  timely  manner,  and  providing  legal 
research  support  to  private  attorneys. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  conclude  that  the  CPCS  central  and  regional  offices  have  the  basic  texts  they  need  to  perform 
their  function.  We  recommend  that  the  computer-assisted  legal  research  programs  available  to 
CPCS  staff  attorneys  and  to  BAP's  should  be  significantly  expanded  for  the  sake  of  modernization, 
avoidance  of  duplication,  and  cost-savings  resulting  from  increased  efficiency  in  attorneys'  time 
spent  conducting  legal  research. 
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BACKGROUND 
Staffing  Levels 

There  are  five  senior  managers,  in  addition  to  the  Chief  Counsel.  There  are  four  staff  assigned  to  the 
Computer  Unit;  four  assigned  to  the  Human  Resources  Unit;  two  assigned  to  the  Procurement  and 
Payment  Unit;  four  assigned  to  the  Audit  and  Oversight  Unit;  and  fourteen  assigned  to  the  Payment  Unit. 
In  addition,  the  organization  has  chosen  to  make  use  of  temporary  and  outside  contracting  services  in 
several  areas,  including  input  of  Notices  of  Appointment  of  Counsel  (NAC's)  for  private  attorneys, 
which  cost  approximately  $33,000  for  FY  1995. 

Costs 

The  total  cost  of  operations,  not  including  payments  for  private  attorneys  and  indigent  court  costs,  was 
$11.5  million  in  FY  1993,  and  $11.85  million  in  FY  1995,  a  3%  increase  over  that  three-year  period. 
(Refer  to  Figure  4,  in  the  Introduction.)  However,  funding  for  administrative  operations  of  CPCS  has 
remained  basically  flat  over  recent  years  (see  below). 

Technology 

Some  elements  of  the  system  in  the  central  administrative  office  in  Boston  reflect  current  developments  in 
technology.  For  example,  it  is  structured  as  a  Local  Area  Network  (LAN),  using  modern  personal 
computers  (PC's).  However,  the  resources  in  most  of  the  13  CPCS  regional  offices  and  in  many  of  the 
12  Bar  Advocate  Program  field  offices  are  generally  outdated.  Most  systems  were  installed  eleven  years 
ago. 

Under  the  supervision  of  the  Director  of  Financial  Management,  CPCS  developed  a  staff  committee, 
including  some  computer  literate  attorneys,  to  assess  and  inform  management  about  the  organization's 
computer  systems  needs.  A  comprehensive  plan  was  outlined,  which  was  used,  in  part,  to  develop  a 
detailed  proposal  submitted  to  the  legislature  for  funding  for  systems  enhancements 

Management  stated  that  the  organization  has  done  a  lot  with  limited  resources.  One  example  cited  is  the 
recent  development  of  the  Telebill  system  in-house  by  CPCS  administrative  staff.  In  part  such 
developments  have  been  accomplished,  according  to  CPCS  management,  by  making  difficult  priority 
decisions  which  have  other  consequences,  such  as  laying  off  approximately  15  administrative  support 
staff  and  not  filling  approximately  five  additional  positions  to  help  pay  for  the  cost  of  computer  system 
enhancements. 
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ANALYSIS 

Costs 

We  calculated  the  administrative  costs  of  the  organization,  including  the  salaries  of  all  of  the  senior 
managers,  a  portion  of  the  salaries  of  the  regional  supervisors,  and  the  costs  of  all  of  the  administrative 
operations.  According  to  our  calculations,  the  total  administrative  cost  of  CPCS  in  FY  1995  was  $6.6 
million,  or  10.5%  of  the  total  budget.  Because  in  recent  years  the  administrative  cost  has  stayed 
basically  flat  while  the  overall  budget  has  increased,  administrative  cost  as  a  percentage  of  the  total 
budget  has  been  decreasing,  from  11.5%  in  FY  1993  to  9.6%  projected  for  FY  1996.  Figure  13 
illustrates  this  trend: 


Figure  13  -  Administrative  Costs  as  Percentage  of  Total  Budget 


SOURCE:  TIm  Committee  for  Public  Counsel  Services 


Technology 

The  outdated  computer  systems  in  many  of  the  regional  offices  are  inefficient.  Administrative  staff  and 
staff  attorneys  must  spend  more  time  preparing  written  materials,  rather  than  benefiting  from  the 
efficiencies  of  modern  word-processing  programs.  In  addition,  the  visible  quality  of  the  work  product  is 
impaired.  The  absence  of  these  resources  also  contributes  to  the  organization's  difficulty  in  generating 
data  requested  by  the  legislature  and  others. 

CPCS  also  needs  to  devote  more  resources  to  computer  training.  Virtually  all  of  the  administrative  staff 
surveyed  called  for  training  on  the  systems  available  presently  in  the  office.  In  the  pilot  project  offices  of 
the  Child  and  Family  Law  Unit,  both  legal  and  administrative  staff  expressed  appreciation  for  the 
availability  of  modern  computer  facilities,  but  frustration  at  the  lack  of  training  on  how  to  maximize  use 
of  them. 
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CPCS  management  stated  that  many  requests  for  additional  funding  for  such  training  had  been  made  but 
not  approved;  and  that  it  has  made  efforts  to  provide  such  training  in  the  past.  For  example,  when  PC's 
were  introduced  into  the  Boston  office,  CPCS  contracted  with  an  outside  training  company,  and  when  the 
CD-ROM  resources  were  made  available  to  the  regional  offices,  training  sessions  were  held  to  which  all 
staff  were  invited.  Currently,  they  rely  primarily  on  manuals  and  tutorials  on  the  PC's,  which  are  helpful 
but  not  effective  in  encouraging  "computer-phobic"  attorneys  and  others  to  use  present  and  planned 
elements  of  the  system. 


In  early  FY  1995,  CPCS  requested  $1.7  million  in  funding  to  make  the  necessary  system  enhancements. 
This  funding  was  requested  to  pay  for  automation  of  13  CPCS  regional  offices  and  12  Bar  Advocate 
Program  offices;  automating  processing  of  private  attorney  bills;  development  of  computer  models  for 
controlling  costs  and  conducting  electronic  audits;  upgrading  case  assignment  and  management  data 
bases;  and  electronic  interface  with  165  courts,  to  permit  the  timely  transmission  of  NAC's  and  other 
data  (see  Observations  on  the  Criminal  Justice  System,  below).  We  agreed  that  the  objectives  identified 
by  CPCS  in  this  request  were  valid,  although  we  were  not  in  a  position  to  assess  the  cost  computations 
presented  in  the  request. 


At  the  end  of  the  1995  legislative  session,  Senate  2100,  An  Act  Providing  for  Capital  Outlays  for  the 
Acquisition,  Upgrading,  Development,  and  Implementation  of  Comprehensive  Integrated  Information 
Technology  Systems  was  enacted.  This  bill  appropriated,  in  item  0330-0961,  $75  million  for  improving 
the  technology  systems  in  the  Judiciary,  and  calls  for  implementation  of  "...a  statewide  comprehensive 
court  information  system... which  is  intended,  among  other  purposes,  to  allow  for  the  exchange  of 
information  within  and  between  the  departments  of  the  trial  court... and  law  enforcement 
agencies,... prosecutorial  agencies,  other  state  agencies,  (and)  attorneys..."  CPCS  management  indicated 
that  it  has  not  received  confirmation  that  any  portion  of  this  amount  is  earmarked  for  technological 
improvements  in  CPCS  operations.  Based  on  our  review  of  the  needs  of  the  organization,  such  an 
expenditure  would  significantly  enhance  its  ability  to  operate  in  an  efficient,  cost-effective  manner,  and  to 
improve  the  quality  of  the  services  it  provides. 


CONCLUSIONS  AND  RECOMMENDATIONS 


•  We  recommend  that  CPCS'  computer  systems  be  reviewed  and  upgraded.  The  technology  plan 
which  CPCS  has  developed  should  be  reviewed  to  assure  that  all  functional  areas  where  technology 
should  be  implemented  or  upgraded  have  been  identified;  that  computerized  solutions  to  service  these 
functional  areas  have  been  developed;  and  that  benchmarks  for  monitoring  achievement  of  objectives 
within  areas  of  administration,  budget  and  training  have  been  developed.  The  plan  should  provide 
every  staff  person  with  ready  access  to  a  PC;  every  office  should  be  structured  as  a  Local  Area 
Network  (LAN);  and  all  regional  offices  and  Bar  Advocate  Programs  should  be  linked  as  a  Wide 
Area  Network  (WAN),  to  facilitate  communications,  and  permit  universal  access  to  standard  forms, 
brief  banks,  and  other  documents.  This  would  promote  savings  through  efficient  use  of  attorney  and 
support  staff  time,  efficiency  in  communications,  and  enhance  the  consistency  and  quality  of  the  legal 
representation  provided  to  indigent  parties  by  both  public  defenders  and  private  attorneys.  Once  a 
comprehensive  system  such  as  that  described  above  is  in  place,  one  effect  should  be  more  efficient 
use  of  CPCS  staff  attorneys'  time,  thereby  enabling  them  either  to  improve  the  quality  of 
representation  they  provide,  to  effectively  handle  higher  caseloads,  or  both. 
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We  recommend  that,  with  or  without  additional  funding,  CPCS  should  identify  the  means  to  provide 
additional  training  to  legal  and  administrative  staff  to  enable  more  effective  use  of  the  existing 
computer  systems  and  resources. 

We  recommend  that  the  legislature  consider  addressing  the  technological  improvements  needed  in 
CPCS  operations  in  the  plan  required  under  Senate  2100. 


REVIEW,  PAYMENT  AND  AUDIT  OF  BILLS 
SUBMITTED  BY  PRIVATE  ATTORNEYS 


BACKGROUND 

There  are  two  units  within  CPCS  which  are  primarily  responsible  for  oversight  of  these  transactions:  the 
Payment  Unit  and  the  Audit  and  Oversight  Unit.  The  heads  of  both  units  report  to  the  Deputy  Chief 
Counsel  for  the  Private  Counsel  Division.  The  Payment  Unit  receives,  reviews  and  pays  the  bills  from 
private  attorneys  and  other  providers  of  court  costs,  such  as  investigators  and  experts.  The  Audit  and 
Oversight  Unit  audits  selected  bills  submitted  by  attorneys  and  recommends  action  to  the  Committee. 
The  bills  of  private  attorneys  representing  indigent  parties  in  criminal  cases  are  initially  submitted  to  and 
reviewed  by  the  Bar  Advocate  Programs.  They  are  date-stamped  when  received,  and  after  a  brief  review, 
are  transported  to  CPCS  for  processing.  CPCS  uses  temporary  data-entry  employees  to  process 
approximately  265,000  transactions  annually.  See  Appendix  5  for  summaries  of  these  transactions. 

Various  limits  on  billing  by  attorneys  have  been  established  by  statute  or  by  CPCS.  Attorneys  must 
submit  bills  within  30  days  of  the  end  of  the  case,  and  at  the  end  of  the  fiscal  year,  pursuant  to  G.L.  c. 
21  ID.  Bills  submitted  late  (more  than  30  days  after  the  end  of  the  case)  may  not  be  paid,  unless  special 
permission  is  granted  by  the  Committee,  in  which  case  only  95%  of  the  bill  is  paid.  Also,  attorneys  may 
not  be  reimbursed  for  more  than  1 800  hours  per  year. 

CPCS  is  also  mandated  by  statute  to  pay  private  attorneys'  bills  within  30  days  of  receipt.  CPCS 
management  stated  that  the  long-term  plan  for  facilitating  processing  of  these  transactions  is  to  automate 
data  entry  by  attorneys  through  computer  modems.  In  October,  1995,  CPCS  implemented  a  short-term 
automation  measure,  the  Telebill  system.  In  this  system,  the  attorney  can  enter  his/her  bill  through 
telephone  input,  which  significantly  reduces  the  time  for  processing  the  transaction  by  obviating  data 
entry  at  CPCS.  CPCS  receives  all  of  the  same  data  it  would  normally  receive,  but  does  not  receive  a 
hard  (paper)  copy  of  the  bill.  Only  bills  which  are  $250  or  less,  and  for  six  days  of  service  or  less  may 
be  submitted  through  this  system.  CPCS  estimates  that  65%  of  all  attorneys'  bills  fall  within  those 
parameters;  and  that  savings  of  approximately  $107,000  ($0.83  per  bill)  will  result  from  implementation 
of  this  process  due  to  savings  in  cost  of  data-entry,  plus  reduced  worker's  compensation  claims  for  carpel 
tunnel  syndrome  which  had  been  increasing.  However,  as  discussed  in  Part  IX  below,  the  lack  of  timely 
transmission  by  courts  of  NAC's  interferes  with  the  effective  implementation  by  CPCS  of  this  cost- 
savings  procedure. 
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ANALYSIS 
Late  Bills 

When  late  bills  are  rejected,  they  are  brought  to  the  attention  of  an  attorney  in  the  Private  Counsel 
Division,  who  reviews  them  to  make  an  initial  determination  of  just  cause  for  lateness.  When  no  cause  is 
found,  the  attorney  is  notified  in  writing  that  his/her  bill  is  rejected,  but  that  s/he  may  request  review  by 
the  Committee.  We  were  told  that  nearly  all  rejected  late  bills  are  appealed;  and  that  nearly  all  appeals 
are  granted.  Therefore,  after  expenditure  of  some  amount  of  time  by  several  CPCS  administrative  staff, 
staff  attorneys,  and/or  Committee  members,  nearly  all  late  bills  are  paid,  although  at  95%  of  the  original 
amount. 

We  tested  150  bills  paid  in  FY  1996,  including  50  regular  attorneys'  bills,  50  processed  by  Telebill,  and 
50  for  court  costs,  to  determine  whether  late  bills  (submitted  more  than  30  days  after  the  end  of  the  case) 
were  rejected  as  required,  or  paid,  and  whether  attorneys'  bills  were  paid  within  30  days.  In  the  sample 
we  tested,  two  late  bills  processed  through  the  Telebill  system  were  paid  in  the  normal  manner.  Upon 
further  review,  it  was  discovered  that  the  computer  system  had  been  programmed  incorrectly.  As  a  result 
of  our  review,  CPCS  has  made  that  correction  to  its  system. 

Annual  Limit 

CPCS  management  stated  that  the  1800  hour  annual  limit  was  established  to  accomplish  several 
purposes,  including  deterring  inappropriate  billing  practices,  and  improving  the  quality  of  representation. 
In  our  survey  to  Bar  Advocate  Programs,  the  responses  agreed  and  disagreed  in  equal  measure  with  the 
proposition  that  this  limit  has  been  effective  in  deterring  inappropriate  billing  practices;  but  most  felt 
strongly  that  the  primary  effect  had  been  to  improve  the  quality  of  representation. 

As  a  result  of  the  imposition  by  CPCS  of  the  1800-hour  annual  limit,  a  significant  change  in 
reimbursement  patterns  was  noted.  In  FY  1994,  40  (out  of  2,400)  attorneys  were  reimbursed  over 
$70,000,  and  26  were  reimbursed  over  $75,000;  but  in  FY  1995,  only  two  were  reimbursed  over  $70,000 
and  only  one  was  reimbursed  over  $75,000. 

Waiting  Time 

We  noted  that  private  attorneys  are  allowed  to  be  reimbursed  for  one  hour  per  case  per  day  of  time  spent 
waiting  in  court.  According  to  CPCS  management  and  private  attorneys  we  interviewed,  completely 
prohibiting  reimbursement  to  attorneys  for  this  time  would  be  unfair  and  inappropriate.  They  note  the 
relatively  low  hourly  rates  of  reimbursement  (for  most  cases,  $25.00  per  hour  out-of-court  and  $35.00 
per  hour  in-court);  the  fact  that  court  delays  are  common;  and  that  court  delays  are  usually  not  within  the 
control  of  the  attorney. 

Nonetheless,  during  FY  1995  approximately  $5.88  million,  or  12.5%  of  all  payments  to  private  attorneys 
that  year,  was  paid  to  private  attorneys  for  waiting  time.  While  fairness  may  require  reimbursement  of 
some  of  this  time,  there  is  a  potential  for  abuse  which  cannot  be  controlled,  because  of  the  difficulty  in 
verifying  the  amount  of  time  actually  spent  by  each  attorney  waiting  in  court  each  day.  CPCS  and  Bar 
Advocate  Programs  enforce  the  one-hour  per-case  per-day  limit,  but  an  attorney  who  schedules  several 
cases  for  hearing  on  the  same  day  could  bill  for  one  hour  of  waiting  time  for  each  case,  regardless  of 
actual  time  spent  waiting  in  court,  and  any  resulting  overtoiling  could  not  be  detected.  Figure  14,  located 
on  the  following  page,  illustrates  FY  1995  payments  for  waiting  time: 
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Figure  14  -  Cost  of  Court  Waiting  Time  -  FY  1995 
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Daily  Limit 

As  part  of  our  review  we  became  familiar  with  the  results  of  the  State  Auditor 's  Report  on  the  Activities 
of  the  Committee  for  Public  Counsel  Services,  No.  90-4008-3,  issued  in  July  1991.  In  that  report, 
issued  in  July,  1991,  the  SAO  found  that  in  a  sample  of  bills  reviewed  attorneys  had  billed  for  more  than 
24  hours  in  one  day  on  several  occasions.  The  Auditor  also  noted  that  CPCS  did  not  have  written  audit 
procedures  defining  how  and  when  to  audit  the  bills  from  attorneys.  We  looked  at  the  current  audit 
procedures  to  determine  what  actions  had  been  taken  since  that  time  to  address  these  issues.  We  noted 
that  CPCS  has  not  established  a  limit  for  the  maximum  hours  which  may  be  billed  in  one  day. 


In  the  computer  reports  generated  in  FY  1996,  48  attorneys  (out  of  2,400)  were  found  to  have  billed 
more  than  24  hours  per  day  on  a  total  of  88  days  during  FY  1995.  One  attorney  billed  more  than  24 
hours  per  day  on  ten  days.  We  were  told  that  the  Audit  Unit  found  that,  in  some  cases,  the  large  daily 
amount  of  hours  resulted  from  sloppy  billing  practices  by  attorneys;  that  is,  hours  worked  on  several 
days  were  lumped  together  and  billed  as  if  all  of  that  work  had  been  performed  on  the  same  day. 


Audit  Procedures 

According  to  the  Director  of  the  Audit  and  Oversight  Unit,  standard  operating  procedure  within  the  Unit 
is  to  obtain  in  the  fall  of  the  year  computer  reports  which  summarize  attorney  billing  information  for  the 
prior  fiscal  year.  Those  reports  include  the  following:  a)  a  compensation  report  listing  all  attorneys  in 
order  of  the  amount  paid  to  each  (highest  to  lowest);  b)  a  'total  hours'  report  listing  all  attorneys  in  order 
of  the  total  number  of  hours  billed  (highest  to  lowest);  c)  a  '24-hour'  report  listing  all  attorneys  who 
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billed  more  than  24  hours  in  one  day  and  the  number  of  days  the  attorney  billed  in  excess  of  24  hours; 
and  d)  detailed  hour  reports  for  individual  attorneys  which  elaborate  on  the  number  of  hours  billed  within 
ranges  of  hours  (e.g.,  seven  days  billed  for  between  10  and  14.75  hours,  two  days  billed  for  between  15 
and  19.75  hours).  Audit  parameters  are  then  developed  taking  into  consideration  the  number  of  potential 
audi  tees  identified  by  computer  runs,  and  staffing  levels. 

The  Audit  Unit  selected  bills  to  audit  in  FY  1995  based  on  an  audit  plan  established  in  December,  1994, 
after  a  review  of  the  computer  reports  described  above.  That  audit  plan  initially  focused  on  attorneys 
who  billed  more  than  2200  hours  or  had  received  compensation  in  excess  of  $70,000  in  FY  1994. 
Although  67  attorneys  fell  within  these  parameters,  it  was  determined  that  staffing  levels  would  permit 
only  approximately  30  audits.  As  a  result,  the  Audit  Unit  initiated  31  full  audits  which  targeted  22 
attorneys  who  billed  for  over  2200  hours  and  received  compensation  in  excess  of  $70,000,  and  nine 
attorneys  who  had  billed  in  excess  of  24  hours  on  at  least  one  day.  These  attorneys  were  reimbursed  a 
total  of  $2.2  million  in  FY  1994. 

Recoveries 

Of  the  31  audits  initiated  in  FY  1995,  as  of  January,  1996,  in  23  cases  the  audit  had  been  completed, 
referred  to  the  Committee  with  recommendations  for  action,  and  decisions  had  been  made  by  the 
Committee.  Of  the  remaining  eight  cases,  four  have  been  referred  to  the  Committee  with 
recommendations  and  a  decision  is  pending;  and  four  are  still  in  process  of  completion  by  the  Audit  Unit. 
In  three  of  the  23  cases,  no  findings  were  made  by  the  Audit  Unit.  In  the  remaining  20  cases, 
recommendations  of  repayment  totaling  $213,781  were  made  and  have  been  approved  by  the  Committee. 

We  were  told  that  when  overpayments  are  found,  all  recoveries  are  negotiated  on  a  case-by-case  basis, 
usually  resulting  in  plans  for  repayment  over  time,  with  no  interest  or  penalties  added  to  the  original 
amount.  In  our  view,  this  approach  provides  no  disincentive  to  attorneys  to  refrain  from  overbilling. 
CPCS  management  noted  that  the  issue  of  imposing  interest  and  penalties  had  been  considered  by  the 
Committee  in  the  past,  and  that  authorization  to  do  so  is  not  found  in  G.L.  c.  21  ID. 

Sanctions 

The  Chief  Counsel  stated  that  the  CPCS  policy  is  mandatory  removal  from  appointment  lists  and  referral 
to  the  Board  of  Bar  Overseers  (BBO)  and/or  the  Attorney  General  (AG)  if  probable  cause  that  fraudulent 
billing  has  occurred  is  found.  Other  less  serious  sanctions  may  include  reprimands  and  temporary 
suspension  from  appointment  lists.  However,  no  such  sanctions  had  yet  been  imposed  in  any  of  the  3 1 
audits  initiated  in  FY  1995.  In  addition  to  repayment,  in  two  of  the  20  cases  the  Audit  Unit 
recommended  that  the  attorney  be  removed  from  appointment  lists,  but  the  Committee  declined  to  take 
that  action.  In  one  of  the  20  cases,  the  Audit  Unit  recommended  that  the  attorney  be  removed  from 
appointment  lists  and  referred  to  the  Board  of  Bar  Overseers  for  disciplinary  action.  A  hearing  has  been 
held  by  the  Committee  on  that  issue  and  a  decision  is  pending. 

In  our  discussions  with  CPCS  management  on  these  issues,  they  noted  that  increasing  audit  oversight 
would  require  additional  staff  in  the  Audit  and  Oversight  Unit,  and  additional  computer  system  capacity 
in  the  administrative  office  generally.  CPCS  has  requested  funding  in  both  of  these  areas  in  its  FY  1997 
budget  submission,  including  four  more  staff  auditors.  CPCS  management  believes  that  recoveries 
generated  by  these  additional  staff  will  be  greater  than  the  cost  of  the  additional  staff. 
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Cost  Effectiveness 

We  attempted  to  review  the  cost-effectiveness  of  the  Unit's  operations.  The  Deputy  Chief  Counsel  for 
the  Private  Counsel  Division  noted  that  the  staffing  schedule  was  a  factor.  She  told  us  that  in  December, 
1994,  when  the  audit  plan  was  developed,  the  Unit  consisted  of  the  Director,  an  administrative  assistant 
and  a  clerk.  The  two  staff  auditors  who  conducted  most  of  the  3 1  audits  described  above  joined  CPCS  in 
February,  1995.  We  noted  that  the  Audit  and  Oversight  staff  were  not  required  to  maintain  records  of 
the  time  spent  on  each  audit.  In  addition,  "time  budgets"  for  the  standard  audit  review  had  not  been 
established,  as  a  management  tool.  These  factors  prevented  us  from  evaluating  the  amount  of  time  spent 
per  audit. 

However,  in  FY  1995,  the  total  cost  of  staff  conducting  audits  was  approximately  $135,000  (including 
part-year  salaries;  not  including  allocated  cost  of  overhead  for  common  areas).  The  total  amount 
assessed  to  date  based  on  audits  initiated  by  this  staff  during  the  same  period  is  approximately  $214,000, 
not  including  the  eight  audits  still  pending.  The  audit  parameters  selected,  due  to  limited  staffing,  were 
extremely  high  (e.g.,  more  than  2200  hours  billed  and  compensation  in  excess  of  $70,000)  and  not  all 
bills  of  more  than  24  hours  per  day  were  audited.  Using  lower  standards  and  levels  of  compensation  to 
select  which  bills  to  audit  (e.g.,  over  12-15  hours  billed  in  one  day)  would  presumably  generate 
significantly  increased  numbers  of  cases  to  be  reviewed  and,  in  turn,  increased  recoveries.  In  addition, 
we  believe  increased  audit  activities  would  have  a  deterrent  effect,  which  is  difficult  to  quantify,  on 
inappropriate  billing.  Given  these  factors  and  the  amount  of  funds  expended  for  these  services  ($47 
million  in  FY  1995),  the  request  for  additional  staff  may  be  warranted.  CPCS  management  noted  that 
implementation  of  the  recommendations  concerning  audit  policies  and  procedures  would  require 
additional  staff  and  computer  resources. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  conclude  that  systems  for  review,  payment,  and  audit  of  bills  submitted  by  private  attorneys  have 
been  improved  in  recent  years,  but  that  weaknesses  in  the  system  of  oversight  are  still  present. 

•  We  recommend  that  CPCS  maintain  the  annual  hourly  limit. 

•  We  conclude  that  little  review  of  the  content  of  bills  can  be  conducted  prior  to  payment  in  the  current 
system.  We  recommend  that  procedures  be  implemented  to  review  a  sample  of  bills  in  detail  prior  to 
payment. 

•  We  recommend  that  the  legislature  amend  the  statute  to  provide  that  late  bills  are  automatically  paid 
at  95%  of  the  original  amount  with  no  additional  review,  thereby  avoiding  the  expenditure  of 
unnecessary  administrative  time.  There  should  be  an  additional  restriction  requiring  that  bills 
submitted  after  the  end  of  the  fiscal  year  must  be  submitted  within  the  accounts  payable  period. 

•  We  recommend  that  CPCS  establish  a  limit  of  the  total  amount  of  waiting  time  which  may  be  billed 
per  day,  to  reduce  the  potential  for  abuse.  We  recommend  that  CPCS  consider  a  limit  of  two  hours 
per  day. 
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•  We  recommend  that  CPCS  establish  a  maximum  limit  on  the  number  of  hours  which  may  be  billed  in 
one  day.  We  recommend  that  CPCS  consider  a  limit  of  12-15  hours,  with  the  opportunity  to  request 
special  authorization  to  exceed  the  limit  in  extraordinary  cases.  This  should  include  review  prior  to 
payment. 

•  We  recommend  that  CPCS  establish  written  criteria  for  selecting  bills  to  audit  which  call  for  review 
of  any  bill  over  a  much  lower  daily  limit  (e.g.,  more  than  12-15  hours  in  one  day),  and  of  a  random 
sample  of  other  bills. 

•  We  recommend  that  the  Committee  review  its  recovery  policies  and  establish  standard  written 
repayment  schedules  which  require  prompt  repayment,  and  which  include  imposition  of  interest  and 
penalties  where  appropriate. 

•  We  also  recommend  that  the  legislature  amend  G.L.  c.  21  ID  to  explicitly  authorize  CPCS  to  impose 
interest  and  penalties,  where  appropriate,  as  part  of  its  standards  for  recovery  of  overpayments. 

•  We  recommend  that  the  Committee  enforce  much  more  stringent  sanctions,  including  reprimands, 
temporary  and  permanent  removal  from  appointment  lists,  and  referrals  to  the  BBO  and  AG,  in 
appropriate  cases,  in  accordance  with  its  policy. 

•  We  recommend  that  staff  in  the  Audit  and  Oversight  Unit  be  required  to  maintain  time  records  in 
order  to  monitor  the  progress,  timeliness,  and  cost-effectiveness  of  the  function. 

JUDICIAL  REVIEW  OF  BILLS  FROM  PRIVATE  ATTORNEYS 

As  part  of  this  engagement,  we  were  asked  to  review  the  practice  of  judges  approving  the  bills  of  private 
attorneys.  In  the  past,  pursuant  to  G.L.  c.  21  ID,  this  was  required.  However,  chapter  21  ID  was 
amended  effective  July  1,  1992,  and  that  provision  was  removed.  Therefore,  judges  no  longer  review  the 
bills  submitted  by  private  appointed  attorneys. 


MANAGEMENT  POLICIES 

BACKGROUND 

Personnel  and  Administrative  Policies 

There  are  personnel  and  other  administrative  procedures  in  place.  CPCS  policies  call  for  a  performance 
evaluation  of  each  new  employee  after  expiration  of  a  probationary  period,  and  annually  thereafter;  there 
is  required  to  be  a  detailed  written  job  description  for  each  position  title;  there  are  written  policies  giving 
guidance  to  adrninistrative  staff  in  performing  their  functions. 
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ANALYSIS 

Our  review  found  that  all  policies  and  procedures  have  not  been  collected  in  a  central,  updated  manual. 
There  is  a  collection  of  written  procedures,  but  many  are  years  old.  Written  procedures  available  do  not 
always  reflect  actual  procedures  as  they  have  evolved  in  practice. 

In  our  survey  to  CPCS  administrative  staff  and  staff  attorneys,  inconsistent  results  were  reported.  Some 
staff  reported  that  they  had  had  initial  orientation  and  training,  some  said  they  had  not.  Of  the 
administrative  staff  responding  to  the  survey,  half  indicated  that  written  policies  and  procedures  to 
provide  guidance  for  their  job  functions  were  not  readily  available  to  them. 

The  Director  of  Administration,  who  is  responsible  for  a  plan  and  systems  of  internal  control  for  the 
organization,  reported  that  CPCS  had  an  internal  control  plan  and  administrative  procedures  manual 
many  years  before  it  was  required;  and  that  many  of  those  original  policies  are  still  in  effect.  However, 
she  agreed  that  many  policies  need  to  be  updated. 

Job  Descriptions 

Of  the  staff  attorneys  responding  to  our  survey,  half  reported  that  there  was  no  written  job  description  for 
their  position,  or  that  they  didn't  know  whether  one  existed.  Of  the  administrative  staff  responding  to  our 
survey,  most  noted  that  they  did  not  have  written  job  descriptions,  or  that  the  written  job  descriptions 
they  did  have  were  not  consistent  with  their  actual  daily  duties.  During  interviews  of  CPCS  staff 
attorneys  and  administrators,  some  had  a  written  description  of  their  job  function  readily  available  and 
some  did  not.  Detailed  job  descriptions  typically  include  position  title  and  the  place  in  the  organization 
the  position  occupies;  supervisory  requirements  for  the  position,  including  to  what  function  the  position 
reports;  a  determination  whether  it  is  a  full-time  or  part-time  position;  the  hourly  and  annual  salary; 
qualifications  required  for  the  position,  including  educational  background  and  experience;  and  the 
primary  duties  of  the  position,  including  responsibilities  and  functions. 

Performance  Evaluations 

Of  the  CPCS  staff  attorneys  responding  to  our  survey,  half  said  that  they  had  had  a  formal  performance 
evaluation  within  the  past  year,  and  had  a  written  report  of  the  evaluation.  Most  of  the  administrative 
staff  responding  said  they  have  regular  performance  evaluations.  We  interviewed  the  Director  of  the 
Human  Resources  Unit  and  obtained  an  understanding  of  the  organization's  policies  regarding 
performance  evaluations.  Each  staff  person  is  supposed  to  receive  a  formal  evaluation  after  three  months 
of  employment,  and  annually  thereafter;  and  a  copy  of  each  written  evaluation  is  supposed  to  be  included 
in  the  employee's  personnel  file. 

We  then  reviewed  five  personnel  files,  including  one  new  hire,  one  attorney  and  one  non-legal  staff  person 
each  employed  less  than  three  years,  and  one  attorney  and  one  non-legal  staff  person  each  employed  more 
than  three  years.  We  found  that,  of  the  32  total  performance  evaluation  forms  which  should  have  been 
included  in  these  files,  only  12  were  present.  All  12  written  evaluations  that  were  found  had  been 
performed  later  than  required  by  the  schedule.  Of  the  12  found,  three  were  not  signed  or  dated;  and  three 
did  not  indicate  the  date  they  were  received  by  the  Human  Resources  Unit. 
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Orientation  and  Training  of  Administrative  Staff 

The  orientation  package  utilized  by  CPCS  needs  to  be  updated  and  consolidated.  Most  of  the 
administrative  staff  responding  to  the  survey  indicated  that  they  do  not  receive  regular  training.  We  were 
told  that  in  the  regional  offices  administrative  assistants  function  as  an  office  manager;  therefore,  training 
in  supervisory  techniques  would  be  valuable.  The  Director  of  Administration  reported  that  CPCS  takes 
advantage  of  state  training  programs  offered  by  the  Department  of  Personnel  Administration  whenever 
possible.  Annually  the  catalogue  of  available  courses  is  reviewed,  and  supervisors  recommend  courses 
for  certain  staff,  but  there  is  a  limited  budget  for  this  item.  The  Chief  Counsel  reported  that  the  total 
annual  budget  for  non-legal  training  is  approximately  $4,000,  but  nonetheless  most  of  the  non-legal  staff 
supervisors  had  received  training  in  management  techniques. 

The  absence  of  a  central  manual  of  personnel  and  other  administrative  policies  and  procedures  can  cause 
errors  or  inefficiency.  Proper  training  of  new  administrative  staff  can  be  impaired.  The  absence  of 
written  job  descriptions  can  be  a  weakness  in  promoting  efficient  and  effective  operations  at  all  levels. 
The  absence  of  regular,  written  performance  evaluations  can  create  a  weakness,  allowing  staff  to  perform 
improperly  or  at  substandard  levels  for  long  periods  without  these  performance  problems  coming  to  the 
attention  of  management. 

CPCS  management  noted  that  they  have  been  aware  of  the  need  for  improvement  in  this  area,  but  due  to 
insufficient  administrative  resources,  they  had  not  been  able  to  make  it  a  priority  compared  to  other  more 
pressing  initiatives.  CPCS  management  has  established  a  task  force  to  revise  and  update  its  personnel 
policies,  including  representatives  of  legal  and  administrative  staff.  Work  on  updating  these  policies  and 
procedures  is  currently  underway. 


CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  conclude,  as  a  result  of  our  surveys,  interviews,  and  review  of  personnel  files,  that  thorough 
orientation  and  training  is  not  consistently  provided  to  administrative  staff;  that  job  descriptions  are 
not  consistently  available;  and  that  performance  evaluations  are  not  conducted  and  documented 
consistently,  as  required  by  the  organization's  personnel  policies.  We  recommend  that  the  review  of 
personnel  and  other  administrative  policies  which  is  already  underway  be  concluded  promptly,  and 
that  a  centralized  procedures  manual  be  developed  and  maintained  on  a  current  basis  thereafter.  This 
review  should  ensure  that  detailed  job  descriptions  exist  for  all  positions. 


RECORDS  MAINTENANCE  AND  DISPOSITION 


BACKGROUND 

CPCS  staff  attorneys  are  required  to  keep  original  legal  files  for  a  number  of  years.  In  addition,  CPCS 
attorneys  reported  that  it  is  now  important  to  maintain  these  records  for  even  longer  periods,  as  a  result 
of  laws  recently  enacted  permitting  more  severe  criminal  penalties  for  offenders  with  a  record  of  multiple 
convictions.  The  attorneys  reported  instances  in  which  court  records  were  found  not  to  be  correct,  and 
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that  information  contained  in  the  attorneys'  files  helped  demonstrate  these  inaccuracies,  affecting  the 
sentences  which  were  imposed  on  clients. 

ANALYSIS 

Problems  with  maintenance,  storage  and  disposition  of  records  were  noted.  Large  amounts  of  records  are 
accumulating  in  the  Boston  office,  and  we  were  told  that  this  is  also  an  issue  in  regional  offices.  When 
we  inquired  we  were  told  that  legal  case  file  policies,  concerning  maintenance,  storage  and  disposition, 
had  not  been  recently  updated  and  circulated.  The  last  policy  was  circulated  in  1991. 

CPCS  management  noted  that  because  CPCS  is  not  a  department  within  the  Executive  Branch  of 
government,  it  is  not  subject  to  or  able  to  access  the  protections  of  the  records  disposition  process 
overseen  by  the  Supervisor  of  Public  Records  within  the  Secretary  of  State's  Office.  They  acknowledged 
the  task  of  updating  applicable  policies  has  been  on  list  of  items  to  be  assigned  to  administrative  staff  for 
two  years,  but  stated  that  the  staff  person  responsible  for  addressing  this  issue  had  been  diverted  to 
develop  the  Telebill  expedited  bill  processing  system. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•    We  recommend  that  CPCS  review,  update  if  necessary,  and  conduct  training  on  records  maintenance 
and  disposition  policies  and  procedures. 


CLIENT  COMPLAINTS 


BACKGROUND 

CPCS  management  indicated  that  there  were  written  policies  for  handling  complaints  from  indigent 
parties  receiving  legal  representation  from  either  private  or  public  attorneys,  and  provided  copies  of  the 
policies  and  standard  forms. 

ANALYSIS 

We  noted  some  confusion  with  regard  to  the  organization's  policies  for  addressing  complaints  from 
clients.  In  our  survey  to  CPCS  staff  attorneys,  most  said  they  didn't  know  if  there  was  a  written 
procedure,  and  a  few  said  CPCS  had  not  established  such  written  procedures.  The  results  of  the  survey 
to  private  attorneys  were  similar. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  recommend  that  CPCS  review  its  policy  and  procedure  for  handling  client  complaints,  and 
provide  more  training  to  staff  attorneys,  private  attorneys,  and  Bar  Advocate  Programs  regarding  this 
issue. 
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PROFESSIONAL  STANDARDS 

BACKGROUND 
Performance  Standards 

Pursuant  to  G.L.  c.  21  ID,  CPCS  is  charged  with  the  responsibility  of  developing  and  enforcing 
performance  standards  for  legal  counsel  representing  indigent  parties,  including  private  court-appointed 
attorneys  as  well  as  CPCS  staff  attorneys.  CPCS  has  established  standards  in  the  following  categories: 

Criminal 

♦  Murder  cases 

♦  Superior  Court  Jurisdiction 

♦  District  Court  Jurisdiction 

♦  Post-Conviction 

♦  Delinquency- 
Civil 

♦  Mental  Health  Civil  Commitment 

♦  Guardianship  with  Authority  to  Administer  Extraordinary  Medical  Treatment  Cases 

♦  Representation  of  Children  in  State  Intervention  and  Parental  Rights  Termination  Cases 

♦  Representation  of  Parents  in  State  Intervention  and  Parental  Rights  Termination  Cases 

♦  Civil  Appeals 

♦  Minors  Petitioning  for  Abortion 

See  Appendix  4  for  detailed  information  regarding  these  standards. 
ANALYSIS 

We  reviewed  the  performance  standards  developed  by  CPCS.  Generally  they  are  well-developed,  and 
specific.  According  to  officials  contacted  in  the  offices  of  the  American  Bar  Association  and  of  the 
National  Association  of  Legal  Aid  and  Defender  Associations,  Massachusetts  is  considered  a  leader 
nationally  regarding  the  standards  mandated  by  statute,  and  regarding  the  implementation  by  CPCS  of 
the  statutory  mandates. 

CONCLUSIONS  AND  RECOMMENDATIONS: 

♦  We  conclude  that  CPCS  has  established  good  performance  standards  which  have  been  effectively 
publicized. 
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TRAINING 

BACKGROUND 

CPCS  has  a  Training  Unit  which  consists  of  the  Training  Director,  and  two  other  attorneys  who  each 
support  this  unit  with  part  of  their  time.  Expenditures  for  training  in  FY  1 995  totaled  $  1 8 1 ,000. 

The  program  of  training  offered  by  CPCS  to  private  attorneys  certified  to  represent  indigent  parties  and 
to  CPCS  staff  attorneys  is  extensive.  Many  programs  have  been  offered  recently,  most  of  them  several 
times  per  year  and  in  several  locations  around  the  Commonwealth.  The  Director  noted  that,  as  a  result  of 
a  conscious  effort  by  CPCS  management  to  provide  more  support  to  the  private  bar,  many  of  the  slots  in 
these  programs  went  to  private  attorneys. 

In  addition,  CPCS  has  established  a  Training  Trust  to  apply  for  and  receive  grants  and  other  sources  of 
funding  for  training  programs,  in  addition  to  funds  appropriated  annually  by  the  legislature.  Participants 
in  various  programs  are  asked  to  voluntarily  contribute  to  the  Trust;  the  Director  stated  that  these 
contributions  help  offset  the  cost  of  document  production  for  training  programs.  New  England  School  of 
Law  also  contributes  $3-5,000  annually,  to  subsidize  CPCS'  costs  in  providing  a  clinical  program  for  2- 
3  third-year  law  students  who  represent  criminal  defendants  under  the  supervision  of  CPCS  attorneys, 
pursuant  to  SJC  Rule  3:03. 

The  Director  stated  that  CPCS  attempts  to  leverage  its  limited  training  resources  in  creative  ways,  such 
as  providing  CPCS  attorneys  to  serve  as  instructors  for  some  programs  offered  by  Massachusetts 
Continuing  Legal  Education,  Inc.  (MCLE)  in  return  for  a  number  of  free  slots  for  staff  attorneys  in 
future  MCLE  programs.  The  relationship  enables  CPCS  to  make  use  of  the  new  MCLE  facility  in 
Boston,  which  the  Director  said  provides  an  excellent  venue  for  training  programs.  Most  lecturers  are 
CPCS  staff  attorneys;  outside  lecturers  usually  agree  to  provide  their  services  at  no  cost. 

The  Training  Unit  also  produces  a  number  of  written  materials.  The  Director  noted  the  recent 
completion  of  a  major  project,  a  Bar  Advocacy  Manual  consisting  of  20  chapters.  The  Training  Unit 
distributes  a  quarterly  Training  Bulletin,  summarizing  significant  legal  developments,  which  is  circulated 
to  all  CPCS  staff  attorneys  and  approximately  2,000  of  the  private  attorneys  who  accept  appointments  to 
represent  indigent  defendants. 

In  addition  to  the  training  provided  by  CPCS,  pursuant  to  the  requirements  of  the  contracts  with  Bar 
Advocate  Programs,  a  certain  amount  of  training  is  provided  by  private  attorneys  on  the  local  level,  often 
in  cooperation  with  CPCS  staff  attorneys  from  the  local  regional  offices. 

ANALYSIS 

We  reviewed  the  cost  of  training  and  noted  that,  in  FY  1995,  total  expenditures  amounted  to  $181,000, 
or  0.29%  of  the  overall  budget.  The  training  budget  for  administrative  staff  was  $4,200,  or  0.007%  of 
the  total  budget. 
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We  also  reviewed  the  demand  for  training  expressed  by  various  parties.  We  noted  that  many  more  public 
and  private  attorneys  submit  requests  to  attend  annual  CPCS  training  programs  than  the  number  of 
available  slots.  We  also  noted  that  one  area  of  inefficiency  is  inadequate  training  in  use  of  existing 
computer  resources,  discussed  above.  Expenditures  for  training  are  especially  cost-effective  because  of 
CPCS'  track  record  in  leveraging  resources  and  providing  advice  and  support  to  reach  a  wide  group  of 
private  and  public  attorneys. 


CONCLUSIONS  AND  RECOMMENDATIONS 


•  We  found  that  the  program  of  training  developed  by  CPCS  is  appropriately  tailored  to  the  subject 
matter  areas,  and  that  there  is  a  need  greater  than  the  available  resources.  We  concluded  that  the 
training  budget  for  CPCS,  less  than  a  third  of  one  percent,  was  low.  We  recommend  that 
consideration  be  given  to  additional  funding  in  this  area. 


CERTIFICATION 


BACKGROUND 

CPCS  has  established  a  Certification  Advisory  Board  (CAB)  comprised  of  respected  members  of  the 
legal  community  statewide  (see  Appendix  6).  This  Board  reviews  applications  for  certification  of 
attorneys  in  Superior  Court  felony  and  murder  cases. 

In  addition,  certification  standards  for  other  areas  of  practice  have  been  developed,  as  set  forth  in  the 
Manual  for  assigned  counsel  (refer  to  Appendix  4).  The  Deputy  Chief  Counsel  reported  that  District 
Court  certification  procedures  would  be  enhanced  in  the  near  future,  using  the  CAB  as  a  model. 

ANALYSIS 

We  reviewed  the  certification  standards  established  by  CPCS,  and  the  process  established  utilizing  an 
objective  body,  the  CAB.  The  standards  appeared  to  be  appropriate,  and  the  process  effective. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•    CPCS  has  established  thorough  and  appropriate  standards  for  performance  and  certification  in  most 
areas.  The  planned  enhancements  in  District  Court  certification  are  appropriate. 
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PART  VII 

COMPARISON  OF  PUBLIC  AND 
PRIVATE  ATTORNEYS 


ISSUE 

We  were  asked  to  conduct  an  assessment  of  CPCS  staff  attorneys  and  private  court-appointed 
attorneys,  including  qualifications,  hiring  and  appointment  practices  and  policies,  training,  caseload,  and 
salaries  and  earnings.  This  included  an  assessment  of  the  costs,  effectiveness,  policies  and  practices  of 
the  CPCS  Mental  Health  Litigation  and  Child  and  Family  Law  Units;  we  also  reviewed  the  Youth 
Advocacy  Project.  We  were  also  asked  to  review  the  cases  handled,  and  the  methods,  practices  and 
services  provided,  by  CPCS  staff  attorneys  and  private  attorneys  with  regard  to  the  cost  of 
representation.  Our  review  included  an  assessment  of  the  policies  and  procedures  for  monitoring 
caseload  and  activities  of  staff  attorneys;  and  of  the  cost-effectiveness  of  contracts  with  Bar  Advocate 
Programs  for  monitoring  the  performance  of  private  attorneys.  We  also  reviewed  the  rate  of  payment 
for  private  attorneys. 

METHODOLOGY 

In  order  to  conduct  this  assessment  we  surveyed  and  interviewed  CPCS  administrators  and  unit  heads, 
members  of  the  Committee,  judges,  CPCS  staff  attorneys,  private  court-appointed  attorneys,  and  Bar 
Advocate  Programs  (BAP's);  we  reviewed  hiring  and  recruiting  policies;  we  reviewed,  compared  and 
analyzed  the  costs  of  private  and  public  attorneys  and  BAP's;  and  we  visited  CPCS  regional  offices  and 
BAP  offices. 
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CPCS  STAFF  ATTORNEYS 

BACKGROUND 

Qualifications;  Hiring  Practices  and  Policies 

Generally,  CPCS  staff  attorneys  are  hired  when  they  graduate  from  law  school,  or  recently  thereafter. 
All  newly  hired  attorneys  are  required  to  attend  an  intensive  three-week  legal  skills  training  program, 
and  receive  close  supervision  and  mentoring  by  more  experienced  attorneys.  All  staff  attorneys 
participate  in  some  of  the  many  training  programs  offered  in  the  course  of  each  year,  and  receive  the 
quarterly  Training  Bulletin  prepared  and  circulated  by  the  Training  Unit.  CPCS  management  stated 
that,  although  there  has  never  been  an  instance  in  which  a  staff  attorney  failed  to  appear  when 
scheduled,  attendance  at  these  programs  is  monitored.  Efforts  to  recruit  and  retain  minority  and  women 
candidates  were  described  by  the  Chief  Counsel. 

Caseload 

CPCS  management  told  us  that  generally,  CPCS  staff  attorneys  responsible  for  criminal  matters  handle 
only  felonies  in  the  Superior  Courts,  although  they  may  begin  representation  of  indigent  parties  charged 
with  Superior  Court  felonies  when  they  first  appear  for  arraignment  in  District  Court.  Most  District 
Court  criminal  cases  (220,558  in  FY  1995)  are  assigned  to  private  court-appointed  attorneys.  The 
Deputy  Chief  Counsel  for  the  Public  Counsel  Division  described  the  system  for  monitoring  caseload  of 
CPCS  staff  attorneys.  He  stated  that  he  and  each  regional  supervisor  receive  monthly  reports  from  staff 
attorneys.  Based  on  these  reports,  he  compiles  overall  caseload  statistics. 

Supervision  of  Activities 

Supervision  procedures  for  CPCS  staff  attorneys  have  improved  in  recent  years,  according  to  CPCS 
management.  Currently,  when  their  employment  begins  each  new  attorney  is  required  to  conduct  a 
negotiation  with  his/her  supervisor  to  develop  a  written  supervision  agreement.  This  agreement  must 
meet  certain  basic  criteria,  but  the  Deputy  Chief  Counsel  for  the  Public  Counsel  Division  noted  that  he 
intentionally  allows  regional  supervisors  some  flexibility  to  allow  for  differences  in  management  style 
and  different  needs  in  various  geographic  areas.  We  reviewed  samples  of  these  supervision  agreements, 
and  found  them  to  be  specific  and  a  useful  management  tool.  The  contents  are  to  be  reviewed  at  the 
time  of  the  annual  performance  evaluation  of  that  staff  attorney.  As  for  all  employees,  each  staff 
attorney  is  required  to  have  a  formal  performance  evaluation  annually,  although  we  noted  some 
inconsistencies  in  the  documentation  of  these  procedures,  as  discussed  above. 

Performance  guidelines  have  also  been  developed  for  regional  supervisors.  According  to  the  Deputy 
Chief,  these  were  the  product  of  the  efforts  of  a  group  of  these  supervisors,  who  met  as  a  committee. 
He  noted  that  in  this  way,  these  staff  attorneys  with  management  responsibility  would  feel  more 
"ownership"  of  the  duties  set  forth  in  these  guidelines. 

Salaries 

Using  salary  data  for  the  month  of  June,  1995,  salaries  for  CPCS  staff  attorneys  totaled  $445,920,  for 
1 16.1 1  Ki  t's.  We  calculated  that  the  average  annual  salary  was  $46,100.  The  entry  level  salary  for  a 
recent  law  school  graduate  is  approximately  $28,000  per  year,  which  may  be  increased  to  the  low-  to 
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mid-$30's  after  a  few  years  of  satisfactory  performance.  Thereafter,  there  is  no  set  schedule  for  salary 
increases.  Regional  Supervisors  and  the  most  senior  trial  attorneys,  who  typically  have  15-20  years  or 
more  of  trial  experience,  are  paid  approximately  $62,000.  per  year. 

Cost  Per  FTE 

Using  salary  data  for  the  month  of  June,  1995,  and  adding  an  assumed  fringe  rate  of  20%,  we  calculated 
that  the  monthly  cost  for  CPCS  staff  attorneys  totaled  $535,104;  and  that  the  total  annual  cost  totaled 
$6.42  million,  for  116.11  FTE's.  The  average  cost  per  FTE  was  $55,300. 

ANALYSIS 

Qualifications;  Hiring  Practices  and  Policies 

Most  of  the  14  CPCS  staff  attorneys  responding  to  our  survey  had  0-2  years  of  experience  when  they 
began  to  work  at  CPCS;  but  currently,  50%  have  more  than  10  years,  21%  have  5-10  years,  21%  have 
3-5  years,  and  only  one  has  0-2  years  of  litigation  experience.  Eleven  of  these  attorneys  have  been  with 
CPCS  and  its  predecessor  organization  between  one  and  ten  years,  and  three  for  more  than  20  years. 
Overall  they  have  been  employed  by  CPCS  an  average  of  9.5  years.  Many  of  the  CPCS  staff  attorneys 
and  attorney/administrators  interviewed  have  been  associated  with  CPCS  and  its  predecessor 
organization  for  15-20  years. 

We  noted  that  despite  all  the  frustrations,  low  salaries,  lack  of  raises,  insufficient  resources,  lack  of 
public  appreciation  and  other  negative  factors  reported  by  these  public  defenders,  the  average  length  of 
stay  was  not  brief.  Many  of  these  attorneys  have  been  with  the  organization  or  one  of  its  predecessors 
for  all  or  most  of  their  careers. 

As  noted  above,  most  CPCS  staff  attorneys  are  hired  shortly  after  graduation  from  law  school.  As  of 
November,  1995,  64  out  of  a  total  of  126  CPCS  staff  attorneys,  or  51%,  were  female.  Of  the  126  staff 
attorneys,  14  (11%)  are  black/African  American,  six  (5%)  are  Hispanic/Latino,  and  one  is  Native 
American. 

Caseload 

We  noted  that  CPCS  staff  attorneys  do  not  maintain  records  of  time  spent  per  case  per  day,  except  in 
the  Child  and  Family  Law  Unit  pilot  project  offices.  Maintaining  records  of  time  spent  on  cases  and 
other  assignments  helps  management  to  monitor  performance,  and  to  identify  where  time  is  being  spent. 
In  the  CFLU  offices,  this  is  aiding  in  an  assessment  of  why  the  cost  of  payments  to  private  attorneys 
appointed  to  represent  indigent  parties  in  this  area  are  increasing. 

We  reviewed  a  sample  of  the  caseload  reports  provided  to  the  Deputy  Chief  Counsel  by  staff  attorneys, 
and  the  overall  listing  he  maintains.  We  analyzed  these  statistics  for  total  cases  handled  by  over  100 
CPCS  staff  attorneys  during  FY  1995  and  factored  in  consideration  of  full-time  equivalents  (FTE's), 
since  a  number  of  attorneys  had  not  worked  for  the  entire  year.  Based  on  this  computation,  the  average 
annual  caseload  of  these  staff  attorneys  in  FY  1995  was  118,  and  the  average  number  of  cases  pending 
per  attorney  at  the  end  of  the  year  was  37.  Our  survey  of  CPCS  staff  attorneys  generated  similar 
statistics.  CPCS  management  noted  that  these  caseloads  are  primarily  comprised  of  Superior  Court 
felonies,  and  also  include  murders  and  other  more  time-consuming  cases.  They  also  noted  that  average 
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caseload  for  all  attorneys  was  affected  by  lower  caseloads  maintained  by  regional  supervisors  and  other 
senior  attorneys  with  supervisory  responsibilities. 

We  reviewed  caseload  standards  for  public  defenders  published  by  the  National  Legal  Aid  and  Defender 
Association  (NLADA).  These  standards  are  structured  as  maximum  recommended  caseloads.  The 
standards  for  felonies  per  attorney  per  year  is  not  more  than  150;  juvenile  cases  per  attorney  per  year, 
not  more  than  200;  and  appeals  per  attorney  per  year,  not  more  than  25.  We  calculated  that  there  is  a 
difference  of  27%  between  national  maximum  standards  and  CPCS  staff  attorney  caseloads.  Based  on 
the  average  cost  per  Superior  Court  felony  case  handled  by  private  attorneys,  we  calculated  that  a 
review  of  CPCS  staff  attorney  caseloads  could  save  as  much  as  $930,000  annually  in  payments  to 
private  attorneys. 

Appeals  are  assigned  to  a  staff  attorney  or  private  attorney  according  to  the  county  in  which  the  case 
originated.  The  majority  of  appeals  cases  are  referred  to  private  attorneys  (approximately  1800  in  FY 
1995).  A  total  of  between  200  and  225  appeals  are  handled  by  CPCS  staff  attorneys  per  year 
(primarily  Appeals  Unit  attorneys;  a  few  appeals  are  handled  by  CPCS  staff  attorneys  assigned  to  other 
trial  divisions).  The  average  annual  caseload  was  19  cases  for  Appeals  Unit  attorneys  in  1995. 

CPCS  has  not  established  weighting  standards  for  average  cases  in  various  categories.  Developing  such 
standards  might  provide  management  with  a  useful  tool  to  identify  the  occurrence  and  cause  of  staff 
attorneys  departing  from  the  average  time  spent  on  types  of  cases.  The  Chief  Counsel  stated  that  he 
believed  that  a  weighted  analysis  of  cases  handled  by  CPCS  staff  attorneys  would  indicate  that  their 
caseloads  already  exceed  the  maximum  standards  set  by  the  NLADA. 

A  number  of  judges,  CPCS  staff  attorneys,  and  representatives  of  Bar  Advocacy  Programs  surveyed 
and  interviewed  suggested  that  CPCS  staff  attorneys  should  accept  assignment  of  more  cases  in  the 
District  Courts.  This  was  recommended  for  efficiency:  in  many  cases,  a  private  attorney  will  be 
appointed  to  represent  the  same  criminal  defendant  being  represented  in  the  Superior  Court  by  a  CPCS 
staff  attorney.  It  was  also  suggested  that  this  would  help  set  the  standard  of  practice  in  District  Court 
cases. 

Salaries 

The  salaries  for  CPCS  staff  attorneys  are  low.  For  purposes  of  comparison,  according  to  the  state 
Office  of  Employee  Relations,  salaries  for  Counsel  I  and  Counsel  II  positions  in  Unit  6,  for  which 
qualification  requirements  range  from  entry  level  to  5-10  years  of  experience,  start  at  approximately 
$34,000  and  go  up  to  $52,000.  A  number  of  the  CPCS  staff  attorneys  surveyed  and  interviewed 
reported  that  they  had  not  had  a  raise  in  pay  for  many  years.  The  cost  of  annual  membership  in  the 
Massachusetts  bar,  which  is  required  in  order  to  practice,  is  paid  by  the  individual  attorneys,  and  not 
reimbursed  by  the  organization. 

In  November,  1994  the  Massachusetts  Bar  Association  Commission  on  Criminal  Justice  Attorney 
Compensation  issued  a  report,  Striking  a  Balance:  Adequate  Compensation  -  Effective  Representation. 
The  Commission  conducted  a  review  of  the  salaries  and  other  compensation  to  various  categories  of 
attorneys  in  the  criminal  justice  system,  including  full-time  public  defenders.  They  compared 
compensation  to  attorneys  in  Massachusetts  to  their  counterparts  in  other  states  with  populations  and 
other  features  similar  to  Massachusetts,  and  to  compensation  levels  of  attorneys  in  private  practice. 
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The  study  found  that,  in  Massachusetts,  "...public  defenders... are  paid  less  than  their  counterparts  in 
comparative  jurisdictions  across  the  country;  they  are  paid  less  than  lawyers  of  comparative  experience 
engaged  in  noncriminal  justice  work  for  the  Commonwealth;  ...and  they  are  paid  far  less  than  their 
colleagues  working  in  private  practice  in  medium  and  large  law  firms  in  Massachusetts."1  The 
Commission  recommended,  among  other  things,  that  the  salaries  of  full-time  public  defenders  be 
increased  "at  least  20  percent".  The  CPCS  FY  1997  budget  submission  proposes  a  20%  increase  in 
public  defender  salaries,  as  recommended  in  the  report  of  the  MBA  Commission. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  recommend  that  CPCS  management  review  its  policies  and  procedures  and  consider 
establishing  annual  caseload  targets  for  staff  attorneys  of  up  to  150  felonies,  in  keeping  with 
national  maximum  standards,  as  a  cost-savings  measure. 

•  We  recommend  that  CPCS  require  staff  attorneys  to  maintain  records  of  the  time  spent  per  case  per 
day,  and  which  are  capable  of  being  reconciled  with  court  assignment  records.  This  will  enhance 
monitoring  of  performance,  enable  the  organization  to  generate  useful  data  concerning  allocation  of 
resources,  and  permit  consistent  data  comparison  with  court  records.  Implementation  of  this 
recommendation  will  require  the  purchase  of  a  computerized  time  reporting  system  to  produce 
meaningful  reports. 

•  We  recommend  that  CPCS  consider  establishing  case  weighting  standards  for  average  cases  in 
certain  categories,  as  a  management  tool. 


ASSESSMENT  OF  THE  MENTAL  HEALTH 
LITIGATION  UNIT 

BACKGROUND 
Basic  Structure 

The  Mental  Health  Litigation  Unit  (MHLU)  basically  consists  of  the  Director,  who  oversees  the 
performance  of  the  approximately  700  private  attorneys  throughout  the  state  who  are  authorized  to 
accept  court-appointments  in  civil  proceedings  in  which  commitment  to  a  psychiatric  facility  is  sought. 
These  attorneys  are  not  required  to  be  members  of  Bar  Advocate  Programs.  These  cases  also  include 
matters  in  which  administration  of  extraordinary  treatment,  such  as  antipsychotic  medication  or  other 
treatment  for  parties  legally  unable  to  consent  due  to  mental  illness  or  mental  retardation,  is  requested 
(so-called  "Rogers"  cases).  (As  used  herein,  mental  health  proceedings  or  issues  include  those 
concerning  persons  disabled  due  to  mental  retardation  as  well  as  mental  illness.) 

In  FY  1996,  CPCS  estimates  that  representation  will  be  provided  in  approximately  5,000  mental  health 
cases,  primarily  in  the  District  and  Probate  and  Family  Courts.  The  Committee  has  established 
standards  for  the  certification,  training,  and  monitoring  of  the  private  attorneys  handling  mental  health 
issues  (see  below). 
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The  Director  of  the  MHLU  provided  a  current,  clear  description  of  the  duties  of  his  position.  He 
reports  to  the  Deputy  Chief  Counsel  of  the  Private  Counsel  Division,  exercises  overall  administrative 
responsibility  for  the  operations  of  the  MHLU,  and  also  personally  handles  some  trials  and  appeals 
involving  mental  health  issues.  He  reported  that  he  spends  a  substantial  portion  of  his  time  fielding 
telephone  calls  from  private  attorneys  seeking  advice  and  guidance  in  such  cases.  He  also  conducts 
training  on  mental  health  cases,  and  mental  health  issues  in  criminal  cases;  serves  as  the  Committee's 
liaison  to  the  judiciary  and  executive  agencies  on  mental  health  issues;  and  monitors  the  performance  of 
private  attorneys,  including  their  adherence  to  the  Committee's  Performance  Standards. 

Policies  and  Practices 

CPCS  has  established  caseload  limits  and  Performance  Guidelines  in  the  mental  health  area,  which  are 
contained  in  the  Manual  provided  to  all  private  attorneys.  The  caseload  limit  for  mental  health  cases  is 
200  cases  per  year;  this  is  consistent  with  NLADA  standards.  The  Performance  Guidelines  are  detailed 
and  comprehensive  (see  Appendix  4). 

Data  Management 

The  MHLU  maintains  data  on  the  cost  per  case,  the  attorney  time  spent  on  cases,  the  time  from  filing  of 
petition  to  date  of  hearing,  the  length  of  hearings,  and  the  "winning  percentage"  (number  of 
commitments  prevented,  favorable  decisions  in  Rogers  cases)  for  cases  in  the  District  and  Probate  and 
Family  Courts  (see  Appendix  7).  This  data  is  collected  by  obtaining  a  Disposition  Form  from  each 
attorney  at  the  conclusion  of  each  case. 

Complaint  Procedures 

The  MHLU  has  developed  a  process  for  attempting  to  obtain  "customer  satisfaction"  information  from 
persons  served  by  the  private  attorneys  handling  such  cases,  and/or  their  families.  Because  of  the 
nature  of  this  population,  the  Director  stated,  this  is  particularly  important;  but  it  is  also  difficult  to 
obtain  consistent,  reliable  information. 

According  to  the  Director,  other  elements  of  the  system  play  a  role  in  monitoring  the  performance  of 
attorneys,  including  Human  Rights  Officers  at  state  facilities.  The  Director  also  serves  on  the  District 
Court  Committee  on  Mental  Health  and  Retardation  Issues,  and  he  reported  that  he  occasionally 
receives  complaints  from  judges  regarding  substandard  performance  by  attorneys.  The  MHLU  Director 
noted  that  he  had  drafted  proposed  judicial  standards  for  District  Court  judges  to  follow  in  these  cases, 
which  include  a  procedure  for  contacting  his  office  to  facilitate  complaints  of  substandard  performance. 
However,  these  standards  have  not  yet  been  issued. 

The  MHLU  Director  reported  that  in  the  past  he  had  disciplined  attorneys  whose  performance  had  been 
found  to  be  substandard.  A  few  were  removed  from  the  eligibility  list  for  incompetence,  and  a  few  were 
required  to  work  closely  with  him  to  receive  additional  training  and  monitoring. 
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Appointment  of  Counsel 

Eligibility  of  Parties  -  The  eligibility  of  persons  needing  or  seeking  appointed  counsel  is  determined  by 
the  courts.  According  to  the  MHLU  Director,  in  Massachusetts,  a  person  against  whom  a  petition  is 
filed  seeking  his/her  commitment  to  a  psychiatric  facility  and/or  seeking  the  authority  to  administer 
highly-intrusive  treatments,  such  as  anti-psychotic  medication,  has  a  right  to  counsel,  and  the  majority 
of  clients,  especially  those  in  public  facilities,  are  indigent. 

As  noted  above,  pursuant  to  SJC  Rule  3:10,  all  such  persons  are  presumed  to  be  indigent,  unless 
information  comes  to  the  attention  of  the  court  indicating  otherwise.  The  MHLU  Director  stated  that  he 
could  not  recall  a  case  in  which  appointment  of  counsel  was  denied.  The  Director  reported  that  in  the 
past,  an  attempt  to  automatically  assess  a  fee  for  the  cost  of  representation  to  clients'  accounts  had  been 
successfully  challenged  legally.  However,  it  appeared  that  the  challenge  was  based  upon  the  specific 
process  utilized,  rather  than  on  the  concept  that  no  review  of  financial  information  should  be  conducted 
in  such  cases. 

Eligibility  of  Attorneys  -  The  eligibility  of  attorneys  to  accept  appointments  is  controlled  through 
certification  for  practice  at  certain  levels,  and  through  computer  monitoring  of  caseload  limits.  In  order 
to  obtain  certification  to  accept  assignments  in  mental  health  proceedings,  attorneys  must  complete  two 
eight-hour  training  programs,  Mental  Health  Proceedings  and  Advocacy  for  Assigned  Counsel,  and 
Clinical  Aspects  of  Mental  Illness  and  Treatment.  These  courses  are  sponsored  by  CPCS,  MCLE,  and 
the  University  of  Massachusetts  Medical  Center,  Department  of  Psychiatry.  In  order  to  maintain 
certification,  attorneys  must  attend  at  least  eight  hours  of  approved  continuing  legal  education  programs 
annually,  most  of  which  are  jointly  sponsored  by  CPCS  and  MCLE  and  moderated  by  the  MHLU 
Director.  Examples  of  recent  programs  offered  include  Evidence  and  Experts  in  Mental  Health 
Proceedings;  Guardianship  and  Conservatorship;  and  Rogers  Proceedings.  In  order  to  accept  mental 
health  appellate  assignments,  in  addition  to  maintaining  the  certification  described  above,  an  attorney 
must  also  complete  a  training  program  entitled  Appellate  Advocacy  and  Procedure  in  Civil  Cases, 
sponsored  by  CPCS  and  MCLE.  Persons  serving  day-to-life  sentences  at  the  Treatment  Center  for 
Sexually  Dangerous  Persons  in  Bridgewater  may  petition  the  Superior  Court  for  discharge  once  a  year. 
In  order  to  be  certified  for  assignments  in  such  proceedings,  an  attorney  must  be  certified  to  accept 
mental  health  assignments  as  described  above,  and  must  complete  a  training  program  entitled  Annual 
Review  of  Sexually  Dangerous  Person  Commitments,  sponsored  by  CPCS  and  MCLE. 

Earnings  of  Private  Attorneys 

The  hourly  rate  paid  to  attorneys  handling  mental  health  cases  is  $35.00,  both  for  time  spent  in-court 
and  out-of-court.  The  total  payments  to  private  attorneys  for  mental  health  cases  has  increased  in  recent 
years,  from  $1.14  million  in  FY  1993  to  $1.27  million  in  FY  1995,  an  increase  of  10%. 

Figures  15  and  16,  located  on  the  following  page,  illustrate  the  number  and  cost  of  mental  health  cases 
over  the  past  three  fiscal  years: 
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Figure  15  -  Number  of  Mental  Health  Cases 
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Figure  16  -  Cost  of  Mental  Health  Cases 
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Budget  Proposal 

CPCS  has  included  a  proposal  in  its  FY  1997  budget  submission  to  create  a  new  budget  line  in  the 
amount  of  $268,540,  in  order  to  continue  a  successful  pilot  project  to  contain  costs,  and  in  an  effort  to 
improve  the  capacity  to  train,  mentor,  and  monitor  the  large  number  of  attorneys  and  cases  in  this  area. 
In  addition  to  transferring  the  salary  for  the  Director  from  the  main  line  item  into  this  new  item,  the 
requested  new  funding  is  earmarked  to  pay  for: 

*  A  full-time  contract  administrator.  Contracts  for  services  with  five  experienced  attorneys  to  provide 
representation  for  patients  at  the  Taunton  State  Hospital,  against  whom  commitment  proceedings 
are  initiated  in  the  Taunton  District  Court,  have  been  in  place  for  two  years  on  a  pilot-project  basis, 
and  according  to  the  Director  the  program  has  been  successful.  The  attorneys  were  selected  by  a 
competitive  procurement  procedure.  In  that  two-year  period,  attorney  costs  for  such  cases  in  that 
Court  went  from  $50.00  per  case  above  the  statewide  average  to  approximately  the  statewide 
average.  In  addition,  as  a  result  of  an  increase  in  the  quality  of  advocacy,  the  number  of  petitions 
significantly  decreased,  resulting  in  an  additional  overall  cost  reduction.  CPCS  wishes  to  replicate 
this  contracting  program  in  other  high-volume  courts,  for  which  an  additional  position  is  required. 

*  Contracts  with  five  experienced  mental  health  attorneys  to  serve  as  regional  coordinators  around  the 
state,  providing  mentoring  and  training  to  attorneys  handling  mental  health  cases  within  each  of 
their  regions. 

*  Five  full-time  paralegals  to  monitor  attorney  performance  by  attending  court  hearings  and  assessing 
compliance  with  established  Performance  Standards,  utilizing  a  monitoring  tool  developed  by  the 
MHLU  Director.  The  Director  stated  that  this  has  been  done  successfully  in  some  courts  in  the 
past,  using  volunteer  law  students;  the  additional  funding  is  needed  to  implement  the  practice 
statewide. 

*  Training  costs  to  increase  public  counsel/bar  advocate  interactions  in  criminal  proceedings.  The 
MHLU  Director  estimated  that  at  least  half  of  the  calls  he  receives  annually  are  from  private  court- 
appointed  criminal  defense  counsel  seeking  advice  in  such  mental  health  issues  as  competency  to 
stand  trial,  criminal  responsibility,  and  alternative  dispositions.  A  small  amount  of  the  proposed 
funding  would  be  earmarked  to  train  public  and  private  attorneys  to  provide  consultation  and 
support  to  the  private  bar  in  these  areas  around  the  state. 

*  Creation  of  a  "Mental  Health"  library,  including  applicable  statutes,  regulations,  and  treatises. 
Most  of  the  library  resources  maintained  by  CPCS  concern  criminal  defense  practices.  According 
to  the  Director,  adding  such  materials  would  enhance  the  ability  of  the  MHLU  to  provide  training 
and  support  to  a  wide  number  of  attorneys  statewide. 

ANALYSIS 
Data  Management 

We  reviewed  the  form  used  to  gather  case-tracking  data,  and  instructions  for  completion,  and  a  small 
sample  of  completed  forms,  and  found  it  to  be  a  clear,  well-structured  approach  to  gathering  useful  data 
for  managing  cases  in  this  area  (see  Appendix  7).  Statistical  findings  of  note  include: 
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*  The  statewide  average  cost  per  case  was  approximately  $23 1 .00  in  the  District  Courts,  and  $300.00 
per  case  in  the  Probate  and  Family  Courts,  as  of  October  31,  1995. 

*  The  average  time  from  filing  of  petition  to  hearing  in  the  Taunton  District  Court  is  18  days,  which 
exceeds  the  statutory  limit  of  14  days.  The  "winning  percentages"  for  both  commitments  and 
Rogers  hearings  in  the  Taunton  District  Court  were  slightly  better  than  the  statewide  averages, 
which  the  MHLU  Director  pointed  to  as  indicators  of  the  success  of  the  pilot  contracting  program 
described  above. 

*  Both  the  attorney  time  spent  per  case  and,  correspondingly,  the  cost  per  case  in  the  Probate  and 
Family  Courts  in  Barnstable,  Berkshire,  and  Plymouth  Counties  significantly  exceeded  the 
statewide  averages.  In  addition,  the  length  of  hearings  in  Berkshire  County  significantly  exceeded 
the  statewide  average. 

Effectiveness 

After  review  of  the  relatively  small  amount  of  in-house  resources  devoted  by  CPCS  to  this  area,  and  the 
impact  of  those  resources,  we  conclude  that  this  Unit  has  been  effective. 

CONCLUSIONS  AND  RECOMMENDATIONS 

*  We  conclude  that  the  practices  of  this  Unit  are  effective.  The  proposals  for  expanding  the  MHLU 
contained  in  the  FY  1997  budget  request  CPCS  has  submitted  appear  to  be  consistent  with  cost- 
effective  management  of  cases  in  this  area. 

*  We  recommend,  as  noted  above,  that  the  Supreme  Judicial  Court  review  the  practice  of 
presumptively  appointing  counsel  in  such  cases,  and  consider  instituting  a  process  for  review  of  the 
assets  of  the  parties. 


ASSESSMENT  OF  CHILD  AND  FAMILY  LAW 
PROGRAM 

BACKGROUND 

Virtually  all  of  the  cases  in  the  Child  and  Family  Law  area  are  civil  proceedings  handled  primarily  by 
approximately  950  private  attorneys  statewide,  who  are  not  required  to  be  members  of  the  Bar  Advocate 
Programs.  The  number  of  these  cases  has  increased  33%  in  the  past  five  years,  to  37,400  in  FY  1995; 
and  cost  has  increased  30%  over  the  past  three  years,  to  $12.9  million  in  FY  1995  (see  Figures  8  and  9 
in  the  Introduction;  see  also  Part  LX). 

Staffing 

Prior  to  August  of  1995,  CPCS  retained,  under  contract,  approximately  half  of  the  time  of  one  private 
attorney  to  monitor  the  practice  in  this  area,  and  some  of  the  time  of  selected  private  attorney  who 
served  as  Regional  Coordinators.  The  total  FY  1995  cost,  not  including  payments  to  private  attorneys, 
was  approximately  $1 10,000. 
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In  Section  296  of  Chapter  38  of  the  Acts  of  1995,  the  legislature  authorized  and  directed  CPCS  to 
establish  a  pilot  program  serving  Essex  and  Hampden  Counties  using  CPCS  staff  attorneys  to  represent 
indigent  parties  in  children  and  family  law  cases.  As  of  August  of  1995,  CPCS  had  established  a 
central  unit  in  the  Boston  office,  and  has  set  up  two  pilot  project  offices  in  Salem  and  Springfield.  In 
FY  1996,  the  annualized  salary  and  fringe  costs  of  the  expanded  Child  and  Family  Law  Unit  (CFLU) 
are  projected  to  total  $630,000. 

The  central  CFLU  established  in  the  Boston  office  consists  of  the  full-time  Director,  two  other  full-time 
attorneys,  and  an  administrative  staff  person.  According  to  the  Director,  these  staff  have  expanded  the 
development  and  distribution  of  statewide  performance  standards,  training  materials,  and  monitoring 
tools  in  an  effort  to  impact  both  the  quality  and  cost  of  legal  representation  in  this  area.  The  senior  staff 
attorney  is  responsible  for  all  family  law  training,  for  the  administration  of  family  law  attorney 
certification,  and  for  advising  family  law  attorneys,  as  well  as  personally  handling  a  family  law 
caseload.  The  other  staff  attorney  oversees  the  complaint  process,  the  family  law  mentors,  and  the 
regional  coordinator  program.  She  occasionally  participates  in  appellate  litigation,  as  well.  A  major 
presentation  was  made  at  the  annual  training  conference  in  December  by  one  of  these  attorneys. 

In  addition,  two  pilot  project  offices  have  been  set  up,  in  Salem  and  Springfield.  Four  full-time 
attorneys  and  one  administrative  staff  person  are  assigned  to  each  office,  and  state-of-the-art  computer 
and  management  systems  are  being  implemented.  Unlike  in  other  CPCS  regional  offices,  the  attorneys 
in  the  CFLU  pilot  project  offices  are  required  to  maintain  records  of  their  time  and  of  the  Notices  of 
Appointment  of  Counsel  (NAC's)  in  their  cases. 

Caseload 

As  of  early  January,  1 996,  the  attorneys  in  the  Salem  office  were  handling  a  total  of  76  cases  in  the 
Lawrence,  Lynn  and  Salem  District  Courts,  and  in  the  Essex  Probate  and  Family  Court.  The  attorneys 
in  the  Springfield  office  were  handling  a  total  of  77  cases  in  the  Holyoke  and  Westfield  District  Courts, 
the  Springfield  Juvenile  Court,  and  the  Hampden  Probate  and  Family  Court. 

A  limit  of  75  active  Child  and  Family  Law  cases  was  established  for  private  attorneys  by  the  Committee 
in  1994.  The  CFLU  Director  stated  that  after  the  limit  was  established,  those  attorneys  whose 
caseloads  were  over  the  limit  were  suspended  from  accepting  additional  appointments  until  the  status  of 
old  cases  was  updated. 

Cases  in  this  area  include  "care  and  protection"  (C&P)  petitions  filed  in  the  District  or  Juvenile  Courts 
under  G.L.  c.  1 19,  §  24,  or  the  Probate  and  Family  Courts  under  G.L.  c.  119,  §  23C;  they  also  include 
guardianship  petitions  filed  under  c.  201,  §§  2,  5  and  14  and  other  child  custody  proceedings  when  DSS 
or  a  child  welfare  agency  files  for  guardianship  of  a  minor.  They  also  include  contested  proceedings 
brought  under  G.L.  c.  210,  §  3(b)  to  dispense  with  the  need  for  notice  to  or  consent  of  parents  to  the 
adoption  of  their  child,  usually  initiated  by  DSS  in  the  Probate  and  Family  Courts. 

Family  law  cases  also  involve  children  in  need  of  services  (CHINS)  under  G.L.  c.  119,  §§  39E-J, 
initiated  in  the  District  and  Juvenile  Courts. 
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Policies  and  Practices 

According  to  CPCS  management,  the  significant  expansion  of  CPCS  resources  dedicated  to  this  area  of 
practice  represents  an  attempt  to  assess  how  alternative  assignment  systems  may  address  both 
significant  increases  in  cost,  and  public  concerns  about  the  handling  of  these  cases. 

There  are  Performance  Standards  for  such  cases  in  the  Manual  (see  Appendix  4).  The  Director  stated 
that  she  has  drafted  a  proposed  set  of  revised  standards  which  are  much  more  comprehensive,  which  are 
under  review  by  the  Committee.  The  CFLU  Director  also  stated  that  she  is  in  the  process  of  developing 
trial  skills  seminars  in  this  field. 

When  complaints  are  received  alleging  substandard  performance  by  attorneys,  the  Director  stated  that 
she  assigns  one  of  10  regional  coordinators  to  conduct  a  performance  review.  Each  of  these  regional 
coordinators  is  paid  approximately  $4,000  per  year  to  help  monitor  the  legal  services  of  this  type 
provided  in  his/her  region.  Monitoring  previously  consisted  primarily  of  the  Director,  as  a  contract 
attorney,  responding  to  and  investigating  complaints. 

The  CFLU  Director  maintains  a  log  of  all  complaints  received  and  the  disposition  of  each.  She  stated 
that  she  is  developing  a  performance  audit  tool  so  that  investigations  can  be  more  thorough  and 
consistent.  There  is  a  plan  to  develop  in  the  near  future  a  procedure  for  conducting  random 
performance  audits,  as  well.  The  Director  indicated  that  there  had  been  a  significant  increase  in 
complaints  received  in  the  past  4-6  months,  and  attributed  the  increase,  at  least  in  part,  to  increased 
reporting  by  DSS  social  workers  who  had  not  heard  from  attorneys  on  their  cases. 

Appointment  of  Counsel 

According  to  the  Director,  attorneys  must  be  certified  to  accept  appointments  of  cases  in  this  area;  they 
must  participate  in  eight  hours  of  continuing  legal  education  in  the  field  to  maintain  certification;  and 
they  must  adhere  to  caseload  limits  and  Performance  Standards  in  order  to  continue  to  be  eligible  to 
accept  appointments. 

Earnings 

The  hourly  rate  for  services  provided  by  attorneys  certified  to  be  appointed  in  these  cases  is  $35.00  in- 
and  out-of-court.  Payments  in  FY  1995  totaled  $12.9  million. 

Legislative  Study 

In  November  of  1995,  the  Senate  Committee  on  Post  Audit  and  Oversight  released  its  report  of  its 
investigation  of  the  Department  of  Social  Services.  The  Senate  Committee  recommended  that  CPCS 
hire  attorneys  who  would  be  responsible  for  representing  the  children  at  every  stage  of  their  interactions 
with  the  foster  care  system.  CPCS  management  noted  that  the  CFLU  was  created  to  address  such 
concerns. 
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ANALYSIS 
Earnings 

In  our  review  of  the  CPCS  bill  payment  system,  we  reviewed  the  25  attorneys  receiving  the  highest 
reimbursement  for  FY's  1994  and  1995.  We  noted  that  in  those  two  years,  of  the  25  highest- 
compensated  attorneys,  16  and  17  respectively  generated  the  bulk  of  their  earnings  from  Child  and 
Family  Law  cases. 

Effectiveness 

According  to  the  CFLU  Director,  preliminary  indications,  based  upon  only  a  few  months  of  practice, 
are  that  vigorous  advocacy  by  public  attorneys  is  significantly  impacting  family  law  cases,  including 
reducing  the  length  of  time  it  takes  to  resolve  such  cases.  More  preliminary  hearings  regarding  an  initial 
determination  of  temporary  custody  are  occurring  within  the  72  hours  required  by  statute,  she  said.  As 
a  result,  the  children  who  are  the  subject  of  these  hearings  are  not  left  in  an  ambiguous  custody  status 
for  prolonged  periods. 

The  CFLU  Director  reported  that  CFLU  attorneys  may  be  appointed  to  represent  parents  or  children  in 
such  proceedings;  that  in  cases  in  which  they  represent  children,  the  "success  rate"  was  close  to  100% 
in  both  offices;  and  that  in  cases  in  which  they  represent  parents,  the  results  varied.  Overall,  in  the  72- 
hour  hearing  stage  of  these  proceedings,  she  reported  that  CFLU  attorneys  have  a  "success  rate"  of  66% 
in  the  Salem  office  and  69%  in  the  Springfield  office.  In  about  50%  of  cases  in  both  offices,  the 
complaint  has  either  been  dismissed  or  the  children  placed  with  the  parents  or  an  appropriate  family 
member  at  the  72-hour  hearing  stage.  She  defined  "success  rate"  as  achieving  the  client's  desired  result. 

One  area  of  ineffectiveness  was  noted.  The  newly  established  CFLU  pilot  project  offices  in  Salem  and 
Springfield  have  been  supplied  with  modern  computer  systems,  but  training  has  been  insufficient. 
Several  legal  and  administrative  staff  surveyed  noted  their  frustration  at  having  resources  at  their 
fingertips  of  which  they  were  unable  to  make  full  use. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  The  FY  1997  budget  proposal  submitted  by  CPCS  includes  a  proposal  to  expand  these  services  to 
offices  in  Worcester  and  Lowell.  In  light  of  the  significant  increases  in  numbers  and  costs  of  such 
cases,  the  well-publicized  concerns  about  the  quality  of  representation  in  these  cases,  and  the  initial 
indications  of  the  effectiveness  of  the  pilot  project  offices,  the  practices  of  this  Unit  appear  to  be 
consistent  with  effective  management  in  this  area. 

•  We  also  recommend  that  CPCS  provide  computer  systems  training  to  the  legal  and  administrative 
staff  in  the  pilot  project  offices,  to  enable  them  to  make  the  maximum  use  of  these  resources. 
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ASSESSMENT  OF  YOUTH  ADVOCACY  PROJECT 

The  sixteen  points  specified  in  Section  323  did  not  explicitly  ask  for  an  assessment  of  the  Youth 
Advocacy  Project  recently  initiated  by  CPCS,  but  we  have  nonetheless  conducted  an  assessment  of  it 
similar  to  our  assessments  of  other  recent  initiatives. 

BACKGROUND 

In  1993,  CPCS  established  a  special  unit,  the  Youth  Advocacy  Project  (YAP),  which,  pursuant  to  the 
language  of  G.L.  c.  21  ID  is  limited  to  cases  in  Suffolk  and  Bristol  Counties.  The  objective  of  the  YAP, 
according  to  the  Director,  is  to  bring  a  comprehensive,  multi-disciplinary  spectrum  of  services  to  bear  in 
addressing  juvenile  cases. 

According  to  the  Director,  creation  of  the  YAP  was,  in  part,  in  response  to  changes  in  the  juvenile 
justice  system  in  Massachusetts.  In  1992,  G.L.  c.  218,  §57  was  amended  to  create  a  statewide  Juvenile 
Court,  although  full  implementation  has  been  somewhat  delayed.  Since  1975,  pursuant  to  G.L.  c.  119, 
§61,  juvenile  offenders  could  be  transferred  to  adult  courts  for  trial;  but  amendments  to  that  law 
effective  in  1990  and  1991  have  had  a  significant  impact.  In  particular,  c.  488  of  the  Acts  of  1991 
designated  a  class  of  offenses  in  which  the  burden  of  proof  required  for  transfer  of  juveniles  was 
reduced,  and  a  statutory  presumption  was  created  that  juveniles  charged  with  these  offenses  are  not 
amenable  to  treatment  within  the  juvenile  justice  system. 

Costs 

The  funding  for  the  YAP  has  come,  in  part,  from  state  appropriations,  and  in  part  from  grants  from 
foundations.  The  total  cost  of  the  YAP  in  FY  1995  was  approximately  $450,000.  Approximately 
$275,000  of  that  cost  was  paid  by  CPCS,  and  the  remaining  $175,000  was  raised  from  foundations. 
The  Director  reported  that  he  had  worked  with  a  professional  grant  writer  to  enhance  the  applications 
for  grant  funds  submitted  by  YAP,  much  of  which  is  leveraged,  in  the  sense  that  foundations  often  offer 
matching  grants  if  another  commitment  can  be  obtained. 

Staffing 

The  unit  was  started  with  1.5  FTE's,  but  now  consists  of  10  staff.  The  staff  include  four  attorneys,  two 
full-time  social  workers,  a  child  psychologist,  an  administrative  assistant,  and  two  staff  (one  half-time) 
who  function  as  community  liaison.  According  to  the  Director,  having  these  services  available  helps 
ensure  that  youth  offenders  in  the  community,  and  their  families,  will  seek  the  services  of  the  unit;  that 
the  attorneys  will  receive  essential  support  in  conducting  assessments  of  their  clients'  needs;  and  that  the 
attorneys  will  be  able  to  make  effective  dispositional  arguments  to  courts,  including  well-developed 
plans  that  provide  credible  alternatives  to  incarceration. 

The  Director  of  the  YAP  is  considered  the  equivalent  of  an  office  head,  and  therefore  reports  to  the 
Deputy  Chief  Counsel  for  the  Public  Counsel  Division.  He  oversees  the  unit,  including  presiding  over 
weekly  meetings  of  all  staff.  He  also  personally  handles  a  litigation  caseload,  participates  in  training 
programs  concerning  juvenile  matters,  and  assists  in  the  statewide  certification  of  attorneys  seeking 
eligibility  for  appointments  in  juvenile  matters.  He  chairs  the  Juvenile  Section  of  the  Criminal  Justice 
Section  of  the  Massachusetts  Bar  Association. 
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Caseload 

According  to  the  Director,  YAP  attorneys  have  handled  33  cases  in  FY  1993  (part  year),  300  in  FY 
1994,  and  450  in  FY  1995.  In  part,  the  increase  reflects  a  more  active  presence  in  the  Boston  Juvenile 
Court  and  the  Dorchester  District  Court. 

The  unit  has  provided  representation  in  the  Boston  Juvenile  Court  (BJC)  since  January,  1995.  Since 
implementation  of  full-time  juvenile  sessions  in  District  Courts  has  been  delayed,  the  cases  sent  to  the 
BJC  include  those  from  five  District  courts.  According  to  the  Director,  in  part  because  of  their  initial 
success,  YAP  attorneys  have  been  invited  by  one  judge  in  an  urban  District  Court  to  accept 
appointments  to  represent  juveniles  in  delinquency  proceedings.  Their  representation  has  now  expanded 
to  such  proceedings  in  three  District  Courts  in  Boston.  They  also  handle  school  suspension  and 
expulsion  hearings,  regarding  some  of  the  same  youths  they  represent  in  juvenile  proceedings. 

Policies  and  Practices 

The  Director  stated  that  the  standards  and  process  for  certification  of  attorneys  to  handle  juvenile  cases 
are  not  sufficiently  rigorous,  and  he  is  working  on  proposed  revisions  to  those  standards  and  procedures. 
He  noted  that  fewer  than  50  attorneys  are  certified  to  handle  criminal  cases  in  both  the  Juvenile  Courts 
and  the  Superior  Courts.  The  office  also  works  cooperatively  with  the  private  bar;  the  Director  reported 
that  he  has  provided  advice  and  mentoring  to  over  300  private  attorneys  since  the  commencement  of  the 
unit. 

The  Director  reported  that  the  YAP  decided  to  focus  on  transfer  hearings  as  its  first  priority.  As  part  of 
their  representation  in  these  matters,  they  developed  an  exhaustive  family  history,  and  engaged  in 
community  outreach  to  locate  resources  potentially  available  to  these  youths.  The  Director  stated  that  it 
is  fiscally  prudent  to  be  able  to  present  to  judges  reasoned,  appropriate  alternatives  to  incarceration  in 
juvenile  cases.  First,  he  noted,  it  is  expensive  to  maintain  a  person  in  a  custodial  facility.  Secondly, 
while  incarcerated,  juveniles  are  exposed  to  more  serious  and  violent  offenders,  thereby  placing  them  at 
risk  of  harm  and  making  their  assimilation  into  society  upon  release  more  difficult.  Third,  while 
incarcerated  juveniles  are  not  receiving  services  to  address  their  needs  and  are  not  engaged  in  schooling 
or  gainful  employment. 

Systems 

The  unit  has  somewhat  better  computer  resources  than  other  CPCS  regional  offices:  each  staff  person 
has  a  PC,  and  the  office  is  networked  in  a  LAN  structure.  The  attorneys  have  access  to  CD-ROM 
computer-assisted  legal  research  programs.  All  staff  have  had  training  in  word  processing,  the  unit  is 
in  the  process  of  developing  a  computerized  "brief  bank",  strearnlining  the  process  of  preparing 
standard  legal  briefs  in  multiple  cases.  In  addition,  two  data  bases  are  being  developed,  one  to  track 
clients,  and  one  to  compile  a  comprehensive  listing  of  community  programs  and  other  resources  which 
may  be  available  to  juveniles.  However,  the  Director  noted  additional  needs  for  computer  resources, 
including  on-line  access  to  computer  assisted  legal  research  data  bases  such  as  Westlaw  or  Lexus. 
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Budget  Proposal 

The  YAP  Director  indicated  that  as  a  result  of  the  success  of  the  unit,  CPCS  hopes  to  replicate  this 
model  in  other  parts  of  the  state.  The  FY  1997  budget  submission  proposed  by  CPCS  calls  for  a 
change  to  the  limiting  statutory  language  of  G.L.  c.  21  ID,  §6(a);  and  for  funding  of  $915,000  to  add  10 
new  attorneys,  three  community  outreach  workers,  and  four  support  personnel  to  make  the  YAP 
services  available  statewide.  CPCS  management  noted  that  this  cost  is  budgeted  as  a  direct  offset  to  the 
line  item  for  costs  of  private  counsel,  since  they  believe  cases  handled  by  these  new  staff  would  reduce 
the  number  of  cases  in  which  private  counsel  would  be  appointed. 

ANALYSIS 
Effectiveness 

The  Director  stated  that  in  the  two  and  one-half  years  since  the  unit  was  created,  YAP  attorneys  have 
prevailed  in  all  of  the  45  transfer  cases  in  which  they  represented  juvenile  offenders. 

In  our  research,  we  reviewed  studies  which  noted  that  the  creation  of  units  such  as  the  YAP  is  a  cost- 
effective  approach  to  management  of  cases  in  this  area.  These  reports  include  the  American  Bar 
Association's  Presidential  Working  Group  on  the  Unmet  Legal  Needs  of  Children  and  Their  Families 
1993  report,  America's  Children  at  Risk:  A  National  Agenda  for  Legal  Action;  and  a  more  recent 
report,  A  Call  for  Justice:  An  Assessment  of  Access  to  Counsel  and  Quality  of  Representation  in 
Delinquency  Proceedings,  issued  in  December,  1995  by  the  American  Bar  Association  Juvenile  Justice 
Center,  Juvenile  Law  Center,  and  Youth  Law  Center. 

This  latter  report  discussed  the  costs  of  increased  prosecution  of  juvenile  cases,  and  the  cost- 
effectiveness  of  making  alternatives  available  to  courts  in  dispositional  arguments.  The  report  noted 
that  "...(t)he  dispositional  phase  of  juvenile  proceedings  is  the  primary  feature  that  distinguishes  the 
juvenile  system  from  adult  criminal  court.  The  purpose  of  the  dispositional  process  is  to  develop  plans 
for  juveniles  that  meet  their  educational,  emotional  and  physical  needs,  while  protecting  the  public  from 
future  offenses.... Judges,  in  particular,  voiced  a  need  for  more  'help'  from  defense  attorneys  on 
dispositional  issues.  They  specifically  called  for  more  background  information  on  education  and  special 
education  needs,  medical  and  psychological  work-ups,  and  family  characteristics."2 

The  report  noted  that  defender  programs  that  appeared  to  be  of  high  quality  have  a  number  of 
characteristics  in  common  with  the  YAP. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  Based  upon  our  review  of  national  studies,  of  the  success  of  the  unit  in  leveraging  limited  resources, 
and  of  the  success  of  the  unit  in  court,  we  conclude  that  the  YAP's  practices  are  consistent  with  an 
approach  to  management  of  juvenile  cases  which  has  proven  to  be  cost-effective  in  other 
jurisdictions. 
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ASSESSMENT  OF  PRIVATE  COURT-APPOINTED 
ATTORNEYS 

BACKGROUND 
Oversight  Within  CPCS 

Within  CPCS,  the  oversight  of  the  system  of  private  court-appointed  attorneys  rests  primarily  with  the 
Deputy  Chief  Counsel  for  the  Private  Counsel  Division.  She  reports  to  the  Chief  Counsel,  and 
supervises  the  administrative  functions  within  CPCS  which  provide  oversight  of  the  performance  of  and 
billing  by  private  attorneys. 

One  of  the  CPCS  staff  attorneys  reporting  to  the  Deputy  Chief  Counsel  is  the  Director  of  Supervision 
and  Evaluation.  She  is  responsible  for  serving  as  liaison  between  the  Committee  and  the  BAP's,  and  for 
general  oversight  of  the  standards  and  performance  of  the  BAP's,  including  negotiating  terms  to 
contracts,  monitoring  monthly  reports,  and  monitoring  resolution  of  complaints.  She  was  able  to 
provide  a  copy  of  a  written  job  description  which  appeared  to  be  appropriate  to  her  function. 

Certification  Process 

CPCS  has  established  certification  requirements  for  all  private  attorneys  accepting  appointments  to 
represent  indigent  parties.  The  certification  requirements  for  each  practice  area  (e.g.,  District  Court, 
Juvenile,  Children  and  Family)  are  set  forth  in  the  Manual  for  assigned  counsel  (see  Appendix  4).  In 
addition,  attorneys  representing  indigent  parties  in  certain  specialized  cases  are  required  to  receive 
special  training.  Also  included  in  the  Manual  are  certification  requirements  for  both  criminal  and  civil 
appeals. 

Attorneys  certified  to  take  Superior  Court  criminal  cases  or  murder  cases  must  meet  minimum 
requirements  set  forth  in  the  Manual  and  receive  the  approval  of  the  Certification  Advisory  Board 
(CAB,  see  Appendix  6).  The  CAB  reviews  each  application  on  a  case-by-case  basis  paying  particular 
attention  to  the  applicant's  experience  and  training.  The  vote  of  this  Board,  comprised  of  respected 
members  of  the  legal  community  statewide,  constitutes  a  recommendation  to  the  Chief  Counsel. 

To  be  eligible  to  accept  appointments  in  criminal  cases  in  District  Courts,  attorneys  must  complete  the 
four-day  Zealous  Advocacy  seminar,  and  must  be  a  member  of  a  county  BAP;  there  is  no  limit  to  the 
term  for  this  certification.  The  new  Deputy  Chief  Counsel  for  the  Private  Counsel  Division  indicated 
that  she  intends  to  develop  a  recertification  requirement  and  process  for  attorneys  accepting 
appointments  in  District  Court  criminal  cases.  Recertification  will  involve  a  periodic  review  by  a  panel 
of  well-respected  attorneys  and  Continuing  Legal  Education  requirements. 

Training 

In  addition  to  the  training  offered  by  the  BAP's  to  private  attorneys,  a  comprehensive  training  program, 
much  of  which  is  available  to  private  court-appointed  attorneys,  is  offered  by  the  CPCS  Training  Unit. 
A  committee  comprised  of  representatives  of  CPCS  and  the  BAP's  has  developed  criteria  for  selecting 
candidates  for  training  seminars  offered  by  CPCS,  including  considerations  of  need  and  diversity.  The 
Director  of  the  Training  Unit  stated  that  future  plans  for  additional  training  programs  targeted  to  private 
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attorneys,  subject  to  availability  of  funding,  include  county-based  programs,  specially  addressing  issues 
of  particular  note  in  a  given  geographical  area  (e.g.,  the  preventive  detention  statute  was  particularly 
aggressively  implemented  by  prosecutors  in  certain  counties).  He  hopes  to  develop  and  present  free 
monthly  CLE  seminars  on  relevant  issues,  both  in  Boston  and  western  Massachusetts.  He  also  hopes  to 
create  an  electronic  brief  bank  of  appellate  briefs,  available  to  private  court-appointed  attorneys,  to 
promote  efficiency  and  improve  the  quality  of  practice  at  that  level.  Other  plans  include  compiling  and 
publicizing  listings  of  forensic  expert  services  available  by  geographic  area. 

Caseload 

Caseload  limits  for  private  attorneys  have  been  established  by  CPCS  for  various  categories  of  cases, 
and  are  published  in  the  Manual.  Those  limits  are: 

Criminal  cases: 

Superior  Court  jurisdiction:  200  per  year 

District  Court  jurisdiction:  400  per  year 

Delinquency  cases:  300  per  year 

Child  Custody  cases:  200  per  year 

Mental  Health  cases:  200  per  year 

CPCS  management  stated  that  a  bi-annual  review  of  these  limits  is  conducted  by  generating  a  computer 
report  of  the  numbers  of  cases  for  which  attorneys  had  been  appointed.  Attorneys  n earing  the  limits  are 
notified  of  that  fact.  Attorneys  who  are  found  to  have  caseloads  over  the  established  limits  will  be 
suspended  from  appointment  lists  until  their  caseload  comes  down  to  within  the  limits.  Attorneys  are 
also  limited  to  participation  in  two  BAP's,  unless  they  have  been  certified  by  CPCS  as  bilingual. 

Earnings 

Appendix  5  sets  forth  a  summary  of  total  payments  to  private  court-appointed  attorneys  in  FY  1995, 
broken  down  into  various  categories.  There  were  approximately  289,000  appointments  in  criminal  and 
civil  cases.  The  majority  of  cases  (228,000,  or  79%)  are  District  Court  and  Superior  Court  criminal 
cases,  and  private  attorneys  are  reimbursed  $25  per  hour  for  time  spent  out  of  court,  and  $35  per  hour 
for  time  spent  in  court,  on  these  cases.  In  FY  1995,  payments  to  private  attorneys  for  crirninal  defense 
totaled  $32  million.  For  more  detail,  see  Figures  1 1  and  12  in  the  Introduction,  and  Appendix  5. 

Rates  of  Pay 

Pursuant  to  G.L.  c.  21  ID,  the  Committee  is  authorized  to  establish,  subject  to  appropriation,  hourly 
rates  to  compensate  private  attorneys  for  providing  legal  representation  to  indigent  parties. 
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The  current  rates  for  compensation  of  private  attorneys  are  as  follows: 


Case  Type  In-Court  Rate  Out-of-Court  Rate 


Murder,  Including  Appeals 

$50 

00 

$50 

00 

CFLU  Appeals 

35 

00 

35 

00 

Other  Criminal  Appeals 

35 

00 

25 

00 

Superior  Court  Criminal 

35 

00 

25 

00 

District  Court  Criminal 

35 

00 

25 

00 

Juvenile  Court  Criminal 

35 

00 

25 

00 

Writ  of  Apprehension 

35 

00 

25 

00 

CHINS 

35 

00 

25 

00 

SDP  Review 

35 

00 

25 

00 

G.L.  c.  112,  §12S 

35 

00 

25 

00 

Care  and  Protection 

35 

00 

35 

00 

Other  Civil  Matters 

35 

00 

35 

00 

The  Committee  informed  us  that  these  rates  have  not  been  increased  since  1981.  Recently,  the 
Committee  voted  to  increase  the  rates,  and  funds  have  been  requested  in  both  its  FY  1996  and  FY  1997 
budget  submissions  to  implement  these  higher  rates.  The  Massachusetts  Bar  Association  study  and 
report  noted  above  was  again  cited  as  one  of  the  bases  for  this  action. 

We  received  from  the  NLADA  a  listing  of  the  hourly  rates  permitted  to  be  charged  by  private  attorneys 
for  providing  legal  representation  to  indigent  parties  nationwide,  compiled  by  the  Spangenberg  Group. 
The  detailed  listing  of  these  rates  can  be  found  in  Appendix  8.  As  discussed  in  more  detail  in  Part  VIII 
below,  we  noted  that  Massachusetts  pays  among  the  lowest  hourly  rates  to  private  attorneys  nationwide. 
Only  nine  states  reported  hourly  rates  of  reimbursement  to  private  attorneys  as  low  as  or  lower  than 
Massachusetts.  A  number  of  states  have  also  established  maximum  caps  on  reimbursement  for  types  of 
cases,  which  Massachusetts  has  not  done.  On  the  other  hand,  most  of  the  responding  states  which  use 
private  attorneys  to  some  degree  have  not  established  caps  on  the  number  of  hours  private  attorneys  can 
bill  per  case  or  per  year,  as  Massachusetts  has  done. 

ANALYSIS 
Training 

As  noted  above,  the  CPCS  training  budget  is  modest.  The  majority  of  this  funding  is  targeted  for  legal 
training,  and  the  proportion  of  these  limited  resources  available  to  private  attorneys  has  increased  in 
recent  years.  The  Director  has  appropriate  plans  to  continue  to  expand  the  availability  of  training  to 
private  attorneys,  but  implementation  of  these  plans  depends  on  resources. 

We  were  told  by  CPCS  management  that  in  order  to  maintain  certification  to  accept  appointment  of 
cases  representing  indigent  parties  in  certain  categories  (e.g.,  Superior  Court  criminal  cases,  murder 
cases,  Child  and  Family  Law,  and  Mental  Health  cases),  private  attorneys  have  a  continuing  legal 
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education  requirement.  However,  many  private  attorneys  appear  to  be  unaware  of  this  requirement.  In 
our  survey  to  private  attorneys,  of  134  responding,  only  63%  stated  that  they  had  a  CLE  requirement; 
and  only  49%  stated  that  this  requirement  was  monitored  effectively. 


We  took  the  total  number  of  hours  billed  by  private  attorneys  for  all  cases  in  FY  1995  (1,594,401),  and 
divided  by  average  annual  "billable"  hours  of  1 800,  deriving  an  FTE  of  886.  We  then  divided  that 
number  into  total  cases  handled  by  private  attorneys  for  FY  1995  (289,483)  and  derived  an  equivalent 
annual  caseload  per  attorney  of  327.  It  should  be  noted  that  private  attorneys  handled  many  different 
types  of  "cases",  ranging  from  "bail  only"  arraignments  in  the  District  Court,  which  generally  take  one 
hour  or  less,  to  murder  cases,  which  take  an  average  of  over  60  hours.  In  our  survey  to  judges,  we 
asked  whether,  in  their  opinion,  some  of  the  private  court-appointed  attorneys  appearing  in  their 
courtrooms  had  caseloads  which  are  too  demanding.   Of  the  42  judges  responding,  62%  answered 


In  our  survey  of  private  attorneys  who  accept  appointments  to  represent  indigent  parties,  we  asked  them 
to  report  their  total  annual  income  from  the  practice  of  law.  Of  the  134  responding,  46%  reported 
earning  $50,000  or  less.  Figure  17  displays  the  results: 

Figure  17  -  Total  Annual  Income  from  Practice  of  Law  of  Private  Attorneys  Surveyed 


Caseload 


;yes". 


Earnings 


Prefer  not  to 
Respond 


Less  than  (30.000 
15% 


More  than  $90,000 
10% 


$30. 000-$ 50, 000 
31% 


$50,001 -$70,000 
21% 


SOURCE:  DO* Co  Survay 
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We  also  asked  these  attorneys  how  much  income  they  receive  as  a  result  of  representation  of  indigent 
parties.  Of  the  13 1  responding,  only  23%  reported  receiving  more  than  $30,000  annually,  and  only  1% 
reported  receiving  more  than  $50,000  annually,  from  representing  indigent  clients.  Figure  18  displays 
the  results: 

Figure  18  -  Total  Annual  Income  of  Private  Attorneys  from  Representing  Indigent  Clients 


More  than  $50,000 

1%         Don!  Know 
2% 


$30. 001-$  40.1 
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$0-$  10.000 
31% 


26%  18% 


SOURCE:  DO&Co.  Survey 

We  also  asked  these  attorneys  what  percentage  of  their  income  is  derived  from  the  representation  of 
indigent  parties.  Of  the  134  responding,  40%  derived  more  than  half  of  their  income  from  these  cases. 
Figure  19  displays  the  results: 

Figure  19  -  Percentage  of  Income  of  Private  Attorneys  from  Representing  Indigent  Clients 


Dcnl  Know 
1% 


26-50% 
23% 


SOURCE:  DO&Co  Survey 


Daniel  Dennis  &  Company 


Page  75 


Performance  Review  of  C.P.C.S. 


PART  VII  -  COMPARISON  OF  ATTORNEYS 


We  also  looked  at  records  at  CPCS  regarding  the  25  attorneys  who  had  submitted  the  highest  total 
billing  for  FY  1994  and  FY  1995.  As  a  result  of  the  imposition  by  CPCS  of  the  1800-hour  annual 
limit,  a  significant  change  in  reimbursement  patterns  was  noted.  In  FY  1994,  40  (out  of  2,400) 
attorneys  were  reimbursed  over  $70,000,  and  26  were  reimbursed  over  $75,000;  but  in  FY  1995,  only 
two  were  reimbursed  over  $70,000  and  only  one  was  reimbursed  over  $75,000.  In  FY  1994,  the 
attorney  reimbursed  the  highest  amount  billed  a  total  of  $98,230;  in  FY  1995,  the  attorney  reimbursed 
the  highest  amount  billed  a  total  of  $89,976.  Eight  of  the  25  highest-billing  attorneys  were  same  in  both 
years,  but  total  hours  and  total  dollars  billed  were  lower  for  all  eight  in  FY  1995. 

Rates  of  Pay 

We  were  told  that,  in  some  counties,  there  are  waiting  lists  for  attorneys  wishing  to  be  eligible  to  accept 
appointments  to  represent  indigent  parties  in  District  Courts,  but  that  this  was  not  so  for  Superior  Court 
lists.  It  was  pointed  out  by  several  attorneys  interviewed  that  if  they  are  going  to  be  compensated  at  the 
same  rates,  there  is  a  disincentive  to  attorneys  to  take  Superior  Court  criminal  cases  which  require  the 
attorney  to  work  harder  on  more  complex  cases,  rather  than  District  Court  criminal  cases. 

We  were  also  informed  of  a  pending  lawsuit  brought  against  CPCS  by  a  private  defense  attorney  in  the 
Fall  River/New  Bedford  area,  challenging  these  rates  as  insufficient  to  meet  the  constitutional 
requirement  of  providing  adequate  legal  counsel  to  indigent  criminal  defendants.  In  the  literature  we 
reviewed,  and  the  survey  responses  and  additional  reports  we  received  from  other  states,  it  was  noted 
that  cases  raising  similar  issues  have  been  successful  in  several  other  jurisdictions,  leading  to  increases 
in  rates,  and  as  a  result,  costs.  For  example,  in  Kansas,  increased  rates  of  reimbursement  (from  $30  to 
$50  per  hour)  to  private  attorneys  were  mandated  in  Stephan  v.  Smith  (leading  to  a  69%  increase  in 
costs  for  defense  services  in  1989  over  FY  1988).  In  South  Carolina,  low  statutory  hourly  rates  of 
reimbursement  to  private  attorneys  providing  defense  to  indigent  parties  charged  with  felonies  ($10/$  15) 
were  overturned  by  a  decision  of  the  State  Supreme  Court  in  1992.3 

Many  states  have  tried  different  approaches  to  controlling  costs  for  legal  representation  of  indigent 
parties  through  entering  into  different  contract  relationships.  As  noted  in  the  Introduction,  there  are  two 
basic  models  of  contract  relationships,  "Fixed-Price  Contracts",  and  "Fixed-Fee-Per-Case  Contracts". 
For  a  more  detailed  discussion  of  these  models  and  their  respective  advantages  and  disadvantages,  see 
Appendix  3. 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  The  standards  for  training  of  private  attorneys  appear  to  be  appropriate,  but  weaknesses  in 
monitoring  participation  in  continuing  legal  education  programs  were  noted.  We  recommend  that 
CPCS  review  its  procedures  for  monitoring  compliance  with  CLE  requirements. 

•  Annual  caseload  standards  promulgated  by  CPCS  for  private  attorneys  appeared  to  be  appropriate. 
However,  monitoring  of  the  current  caseloads  of  private  attorneys  should  be  enhanced.  We 
recommend  that  CPCS  require  improvement  in  the  procedures  for  monitoring  current  caseloads  of 
private  attorneys. 
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•  Only  two  attorneys  were  reimbursed  more  than  $70,000  in  FY  1995;  only  9%  of  those  surveyed 
were  reimbursed  over  $40,000.  We  concluded  that  few  attorneys  were  receiving  substantial 
amounts  of  reimbursement  through  providing  legal  services  to  the  indigent. 

•  We  concluded  that  the  hourly  rates  paid  by  Massachusetts  are  among  the  lowest  nationwide;  and 
that  consideration  should  be  given  to  increases  in  these  rates. 

•  Massachusetts  has  not  established  maximum  caps  as  some  other  states  have  done,  but  it  has 
established  caps  on  annual  hours  and  categories  of  time,  which  other  states  have  not  done.  We 
concluded  that  maximum  caps  of  reimbursement  for  categories  of  cases  should  not  be  established. 
It  seems  unnecessary,  as  the  average  cost  per  case  is  already  relatively  low,  and  caps  could  reduce 
the  quality  of  representation  and  the  number  of  attorneys  willing  to  provide  that  representation,  as 
has  been  reported  in  other  states. 


ASSESSMENT  OF  BAR  ADVOCATE  PROGRAMS 

BACKGROUND 

Pursuant  to  G.L.  c.  21  ID,  CPCS  is  authorized  to  utilize  the  services  of  Bar  Advocate  Programs 
(BAP's).  Given  that  the  model  for  delivering  legal  services  to  indigent  parties  in  Massachusetts  relies 
primarily  on  private  attorneys,  organized  on  a  county  basis,  the  BAP  structure  appears  to  be  a 
reasonable  approach  to  providing,  on  the  local  level,  support,  training,  monitoring,  and  supervision  of 
the  2,400  private  attorneys  who  provide  these  services  statewide.  The  performance  of  these 
organizations  is  monitored  by  the  Supervision  and  Evaluation  Unit  within  the  Private  Counsel  Division, 
in  the  CPCS  central  office. 

These  Programs  are  only  involved  in  oversight  of  representation  of  indigent  parties  by  private  bar 
advocates  in  criminal  cases.  Attorneys  wishing  to  be  eligible  for  appointments  in  District  Court 
criminal  cases  must  be  a  member  of  a  BAP.  No  attorney  may  be  a  member  of  more  than  two  BAP's, 
except  attorneys  certified  as  bilingual  by  the  Committee. 

The  FY  1996  contracts  with  BAP's  funded  by  CPCS  total  $900,000,  and  range  from  $37,000  for  the 
Franklin  Program  to  $1 1 1,000  for  the  Suffolk  Program.  The  contract  amount  pays  for  all  BAP  costs, 
including  rent  and  payroll,  although  several  BAP's  are  subsidized  to  some  extent  by  local  Bar 
Associations.  Typically,  a  BAP  will  be  staffed  by  one  or  two  administrative  staff,  and  one  half-time 
staff  attorney,  although  some  Programs  use  part  of  the  time  of  as  many  as  three  staff  attorneys.  There 
are  significant  variances  in  the  number  of  private  attorneys  who  are  members  of  different  BAP's  (from 
approximately  350  in  the  Boston  area  to  25  in  the  Berkshire  region).  As  a  result,  in  the  counties  with 
larger  membership,  the  capacity  to  monitor  the  performance  of  each  attorney  is  rninirnal.  Figure  20,  on 
the  following  page,  displays  the  number  of  member  attorneys  in  the  BAP's  in  different  regions: 
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Figure  20  -  Membership  of  Bar  Advocate  Programs 
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Contracts:  CPCS  has  established  a  system  of  annual  contracts  with  the  BAP's  under  which  the 
programs  are  required  to  provide  a  range  of  services  in  overseeing  the  system  of  criminal  defense 
services  provided  by  private  attorneys.  These  services  include: 


Assignment:  In  each  of  the  regional  areas  within  the  responsibility  of  the  BAP's,  there  are  numerous 
courts  which  require  the  presence  of  attorneys  certified  to  accept  appointments  at  that  level  on  the 
required  day(s).  The  logistical  process  of  handling  assignments  is  challenging.  This  requires 
maintaining  a  current  list  of  attorneys  in  the  geographical  area  and  their  certification  status;  determining 
the  number  of  attorneys  needed  in  each  such  court  on  each  day;  and  coordinating  which  are  available  to 
appear  in  that  court  on  that  day. 


Monitoring:  The  BAP's  are  responsible  for  monitoring  the  quality  of  performance  of  the  private 
attorneys  in  that  geographical  area  certified  to  accept  appointments.  Monitoring  protocols  and  tools  are 
specified  by  CPCS  in  the  contracts.  Each  program  employs  at  least  one  staff  attorney,  who  generally 
works  half-time  in  the  role  of  performance  monitor.  The  services  include  coordinating  mentoring  for 
newer  attorneys;  conducting  random  observations  in  courts;  conducting  random  reviews  of  files; 
providing  or  coordinating  periodic  training  seminars;  and  investigating  complaints. 


Staff  Attorneys:  Attorneys  serving  as  BAP  staff  reported  that  they  perform  a  variety  of  monitoring 
activities,  and  serve  as  liaison  to  courts,  addressing  concerns  raised  officially  and  unofficially  by  judges 
and  other  attorneys.  If  an  investigation  into  a  complaint  is  sustained,  attorneys  may  be  removed  from 
appointment  lists;  or  may  be  suspended  until  they  complete  additional  training;  or  may  be  allowed  to 
continue  on  the  list  as  long  as  they  cooperate  with  a  mentoring  program. 

Mentoring:  Under  the  terms  of  the  contracts,  every  BAP  is  required  to  make  mentoring  by  more 
experienced  attorneys  (sometimes  the  Staff  Attorney)  available  to  every  new  attorney,  and  to  those  other 
attorneys  who  request  it,  or  are  determined  as  a  result  of  monitoring  to  need  it. 

Training:  The  BAP's  coordinate  training  programs  for  the  bar  advocates  in  their  regions.  Some  of 
these  programs  are  presented  by  the  staff  attorneys  or  other  local  bar  advocates,  sometimes  in 
conjunction  with  CPCS  staff  attorneys  from  the  regional  office.  Topics  of  training  programs  described 
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to  us  included  Summonsing  Records;  Subpoenaing  Witnesses;  Sentencing  Arguments;  Extradition;  and 
Parole  Revocation  Hearings. 

Monthly  Reports:  BAP's  are  required  to  submit  monthly  reports  to  the  CPCS  central  office 
summarizing  all  of  the  monitoring  performed  for  the  prior  month. 

Review  of  Bills:  All  BAP's  receive  and  conduct  a  preliminary  review  of  bills  submitted  by  private 
attorneys  for  criminal  defense  cases.  The  CPCS  Audit  and  Oversight  Unit  developed  a  monitoring 
program  and  trained  BAP  administrative  staff  on  key  elements  to  look  for  when  reviewing  bills  (e.g., 
billing  for  more  than  one  hour  of  waiting  time  per  case  per  day).  BAP  staff  attorneys  will  sometimes 
ask  a  participating  attorney  to  come  in  to  the  office  to  explain  a  particular  bill,  which  occasionally  leads 
to  correction  of  a  bill.  Occasionally  a  BAP  will  bring  a  particular  bill  to  the  attention  of  the  Audit  and 
Oversight  Unit  and  ask  for  further  in-depth  review. 

Complaint  Resolution:  BAP  Staff  Attorneys  are  required  to  investigate  and  resolve  complaints  from 
indigent  clients  about  substandard  service  provided  by  private  attorneys. 

ANALYSIS 

Costs:  We  analyzed  the  amount  of  the  contracts  compared  to  the  number  of  attorney  members.  The 
cost  per  attorney  monitored  by  the  BAP's  varied  significantly  in  FY  1995,  from  a  low  of  $290  in 
Middlesex  to  a  high  of  $1,480  in  Berkshire.  This  primarily  resulted  from  the  variances  in  size  of 
membership.  The  average  cost  per  attorney  was  approximately  $540. 

We  noted  that  most  of  these  programs  had  not  been  selected  as  a  result  of  competitive  procurement.  In 
1992,  the  previous  Middlesex  Bar  Advocacy  Program  notified  CPCS  that  it  did  not  want  to  renew  its 
contract.  On  an  interim  basis,  CPCS  hired  three  attorneys  to  provide  monitoring  services  for  one  year. 
In  the  meantime,  CPCS  designed  and  conducted  a  competitive  procurement  process  to  select  an 
organization  to  provide  these  services.  The  three  attorneys  formed  a  non-profit  corporation,  submitted  a 
proposal  to  provide  monitoring  of  the  approximately  300  bar  advocates  who  represent  indigent  parties 
in  nine  District  and  two  Superior  Courts  in  Middlesex  County,  and  won  the  contract.  The  three 
attorneys  divide  the  staff  attorney  responsibilities  between  them. 

Contracts:  We  reviewed  a  sample  of  the  contracts,  which  are  lengthy,  detailed  documents,  utilizing  the 
standard  form  contract  for  Commonwealth  agencies.  They  contained  appropriately  rigorous 
requirements. 

Monitoring:  Of  the  10  BAP's  responding  to  our  survey,  all  said  that  they  had  established  procedures 
to  monitor  and  evaluate  the  performance  of  private  attorneys  appointed  to  represent  indigent  clients;  and 
eight  said  that  those  procedures  were  "usually"  effective  (one  answered  "always"  and  one  "sometimes"). 
Regarding  filing  complaints  for  poor  performance,  seven  of  the  BAP's  reported  having  filed  unofficial 
or  official  complaints  against  private  court-appointed  attorneys. 

The  area  of  performance  monitoring  is  one  in  which  there  have  been  many  complaints.  A  number  of  the 
judges  and  CPCS  administrators  interviewed  reported  that  there  has  been  significant  improvement  in 
this  area  in  recent  years.  However,  in  our  survey  to  judges,  there  were  indications  of  the  need  for 
further  improvement.  We  asked  whether  judges  had  observed  private  court-appointed  attorneys  being 
monitored;  of  the  42  judges  responding,  69%  answered  "no".  We  also  asked  whether  they  agreed  that 
the  practices  and  procedures  for  supervising  and  monitoring  private  court-appointed  attorneys  are 
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effective;  26%  "strongly  agreed"  or  "agreed",  but  35%  "disagreed"  or  "strongly  disagreed"  (the 
remaining  39%  answered  "no  opinion"). 

Procedures  for  monitoring  the  caseloads  of  private  court-appointed  attorneys  had  been  established 
according  to  seven  of  the  BAP's;  and  these  procedures  were  reported  to  be  "always"  or  "usually" 
effective  in  approximately  equal  measure.  However,  in  our  survey  to  private  court-appointed  attorneys, 
responding  to  a  question  whether  procedures  were  in  place  for  CPCS  and/or  a  BAP  to  monitor  their 
caseloads,  53%  answered  "don't  know",  and  8%  answered  "no." 

All  of  the  BAP's  reported  that  procedures  had  been  established  for  submission  of  comments  by  judges 
regarding  the  performance  of  attorneys.  The  CPCS  Director  of  Supervision  and  Evaluation  reported 
that  a  standard  procedure  for  judges  to  provide  comments  or  complaints  about  the  performance  of 
attorneys  had  been  developed  and  distributed  to  judges  several  years  ago.  However,  it  is  apparent  that 
this  procedure  needs  to  be  distributed  again.  Of  the  42  judges  responding  to  our  survey,  38  (91%) 
either  believed  that  CPCS  had  not  established  such  procedures  or  were  unaware  of  the  procedures. 

No  time  standards  have  been  developed  by  CPCS  or  by  BAP's  for  average  cases  in  various  categories. 
While  having  such  standards  might  not  be  appropriate  as  a  limit  on  reimbursement,  they  might  serve  as 
a  useful  management  tool  to  enable  BAP's  to  determine  when  attorneys  are  departing  from  the  standard 
for  types  of  case. 

Staff  Attorneys:  We  found  that  the  performance  of  staff  attorneys  varies.  The  staff  attorney  for  one  of 
the  biggest  BAP's  reported  that  he  virtually  never  goes  to  court  to  observe  the  performance  of  the 
attorneys.  Instead,  he  relies  on  reports  from  other  attorneys  whose  experience  and  judgment  he  values; 
when  performance  problems  are  reported  to  him,  he  has  the  attorney  come  into  the  office  for  a  personal 
discussion  and  file  review.  Other  staff  attorneys  reported  making  regular  visits  to  numerous  courts 
within  their  county.  We  also  noted  some  variance  in  the  degree  to  which  BAP's  had  developed  written 
procedures  to  implement  the  requirements  set  forth  in  the  contracts.  In  at  least  one  BAP,  very  thorough 
and  detailed  procedures  had  been  developed;  others  reported  that  they  relied  on  the  forms  provided  by 
CPCS. 

Mentoring:  In  our  survey  to  BAP's,  100%  reported  that  mentoring  was  available  to  attorneys 
participating  in  their  programs.  However,  in  our  survey  to  private  court-appointed  attorneys,  18%  of 
those  responding  reported  that  mentoring  by  more  experienced  attorneys  was  not  readily  available. 

Monthly  Reports:  We  reviewed  a  sample  of  the  reports  from  each  BAP,  and  noted  that  a  substantial 
amount  of  monitoring  activity  was  reported  in  each.  A  number  of  instances  in  which  private  attorneys 
had  been  required  to  participate  in  additional  training,  or  had  been  suspended  or  removed  from 
appointment  lists,  were  noted. 

Complaint  Resolution:  The  Director  of  Evaluation  and  Supervision  reported  that  CPCS  has  established 
a  standard  form  and  procedure  for  addressing  complaints.  However,  our  survey  results  indicated  the 
need  for  additional  training  on  this  issue.  In  our  surveys  to  BAP's,  we  asked  if  each  had  established 
procedures  for  reviewing  and  resolving  complaints  from  clients.  All  10  responding  answered  that  they 
had,  but  only  eight  said  these  procedures  were  in  writing.  In  our  survey  to  private  attorneys,  of  134 
responding  to  two  related  questions,  27%  said  either  such  procedures  had  not  been  established  by  either 
CPCS  or  the  BAP's,  or  that  they  didn't  know  if  such  procedures  had  been  established;  and  77%  didn't 
know  if  a  formal  written  procedure  had  been  established  by  either  CPCS  or  BAP's. 
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CONCLUSIONS  AND  RECOMMENDATIONS 

•  Given  the  feet  that  the  model  for  providing  legal  representation  to  indigent  parties  in  Massachusetts 
relies  primarily  on  locally-based  private  attorneys,  we  concluded  that  the  structure  established  by 
CPCS  through  contracts  with  Bar  Advocacy  Programs  on  the  local  level  throughout  the 
Commonwealth  appears  to  be  reasonable.  The  profile  of  services  required  in  the  contracts  was 
appropriate.  Based  upon  our  review,  however,  the  services  required  under  the  contracts  are  not 
being  provided  consistently  by  all  BAP's  to  assure  adequate  control  over  the  provision  of  legal 
services  to  indigent  parties  by  private  attorneys.  We  recommend  that  CPCS  review  its  contracts 
with  BAP's  and  require  more  effective  compliance.  In  addition,  CPCS  should  develop  a  long-term 
plan  for  addressing  this  issue,  including  consideration  of  whether  expanding  its  competitive 
procurement  of  these  services  in  future  years  would  have  a  beneficial  effect. 

•  With  regard  to  the  procedure  for  addressing  client  complaints,  as  noted  above  we  recommend  that 
CPCS  review  its  policies  and  procedures,  and  provide  more  training  to  BAP's  on  this  issue. 

THE  COST  OF  DEFENSE 

BACKGROUND 

We  were  asked  to  assess  the  cost  of  representation  in  cases  handled  by  private  attorneys  and  by  CPCS 
staff  attorneys. 

CPCS  management  noted  that  it  is  difficult  or  impossible  to  make  a  comparison  of  cases  handled  by 
public  defenders  to  those  handled  by  private  attorneys,  because  of  differences  in  how  "cases"  are 
defined  and  counted,  and  differences  in  the  fundamental  cost  structure.  They  stated  that  a  more 
accurate  basis  for  comparison  would  involve  consideration  of  hours  worked  on  comparable  cases. 
However,  since  CPCS  staff  attorneys  (other  than  in  the  recently  established  CFLU  pilot  project  offices) 
are  not  required  to  maintain  records  of  their  time,  we  found  it  was  difficult  to  conduct  an  accurate 
analysis  of  that  nature. 

Cases  Handled  by  Private  Attorneys 

Payments  to  private  attorneys  totaled  $46.8  million  and  comprised  74%  of  the  total  costs  of  providing 
legal  services  to  indigent  parties  in  Massachusetts  in  FY  1995.  The  payments  to  the  private  attorneys, 
broken  down  by  cost  per  case  for  various  categories,  are  set  forth  in  Appendix  5.  District  Court 
criminal  cases  comprise  76%  percent  of  total  cases  handled  by  private  attorneys,  and  the  average  cost 
per  District  Court  case  is  $1 12.  The  highest  cost  per  case,  $3,180,  was  in  defense  of  murder  charges. 
It  should  be  noted  that  this  does  not  include  the  additional  indigent  court  costs  related  to  the  defense  of 
the  case  which  may  also  have  been  approved  by  the  Court,  which  are  discussed  in  more  detail  below.  It 
also  does  not  include  the  expenses  private  attorneys  incur  in  operating  their  offices. 

Indigent  Court  Costs 

One  area  of  methods  or  practices  which  impacts  the  cost  for  providing  legal  representation  to  indigent 
parties  is  the  cost  of  services  provided  by  professionals  other  than  attorneys,  such  as  investigators, 
forensic  experts,  interpreters,  stenographers,  and  process  servers.  In  many  cases,  CPCS  staff  attorneys 
and  private  court-appointed  attorneys  request  approval  from  courts  for  expenditure  of  funds  for  these 
services  to  assist  them  in  their  cases. 
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CPCS  employs  one  full-time  investigator  in  each  of  its  13  regional  offices,  in  an  effort  to  make  these 
services  more  readily  available  to  its  attorneys  and  to  control  costs.  In  addition,  one  full-time  process 
server  is  based  in  the  Boston  office,  and  serves  all  of  the  regional  offices  in  the  greater  Boston  area. 
The  salaries  of  these  employees  range  from  $22,000  to  $44,000;  the  average  salary  is  $3 1,000  and  these 
salaries  total  $400,000. 

CPCS  also  employs  several  social  workers,  some  of  whom  are  licensed  so  that  they  may  provide 
psychiatric  assessments  of  clients,  and  be  accepted  as  experts  in  order  to  testify  in  court.  There  are  four 
social  workers  assigned  to  regional  offices  around  the  state,  and  additional  non-legal  staff  resources 
within  the  Youth  Advocacy  Project.  The  salaries  of  the  social  workers  range  from  $17,200  to  $43,700; 
the  average  salary  is  $30,300;  these  salaries  total  $181,000. 

Interpreter  Services 

One  category  of  court  costs  is  interpreter  services.  There  are  two  offices  within  the  court  system  which 
provide  interpreter  services,  the  Office  of  Court  Interpreter  Services,  and  the  Judicial  Language  Center 
in  the  Superior  Court  Department.  Most  of  the  interpreter  services  available  are  provided  by  these  two 
offices,  although  a  small  amount  of  bills  for  private  interpreter  services  are  processed  by  CPCS  as 
indigent  court  costs.  Numerous  problems  were  raised  by  judges  and  attorneys  surveyed  and  interviewed 
regarding  the  unavailability  of  interpreter  services.  These  problems  occur  in  court,  but  are  reported  to 
be  even  more  acute  out  of  court. 

ANALYSIS 

Cost  of  Cases 

In  an  attempt  to  determine  the  average  direct  per-hour  cost  of  cases  handled  by  CPCS  staff  attorneys, 
we  reviewed  the  total  salaries  for  all  staff  attorneys  and  added  an  assumed  rate  of  20%  for  fringe. 
Taking  into  consideration  full-time  equivalents  (1 16.1 1  PTE's),  and  assuming  average  annual  "billable" 
hours  of  1800,  the  FY  1995  direct  hourly  rate  of  CPCS  staff  attorneys  was  $3 1.40. 

We  calculated  the  direct  hourly  cost  for  all  cases  handled  by  private  counsel  in  FY  1995  by  using  the 
total  amount  billed  for  such  cases,  adding  direct  costs  we  considered  appropriate  (including  contracts 
with  Bar  Advocate  Programs  and  salaries  of  related  CPCS  functions,  such  as  the  Audit  and  Oversight, 
Private  Attorney  Payment,  and  Legal  Resource  Units),  and  dividing  by  the  reported  total  number  of 
hours  billed.  Based  on  this  calculation,  the  overall  direct  hourly  rate  for  private  attorneys  for  all 
criminal  cases  was  $30.50. 

The  most  appropriate  category  in  which  to  attempt  to  compare  the  direct  cost  per  case  for  cases  handled 
by  private  attorneys  and  those  handled  by  CPCS  staff  attorneys  is  that  of  Superior  Court  felonies, 
because  most  of  the  cases  handled  by  CPCS  staff  attorneys  are  in  this  category.  Using  the  approach 
described  above,  and  multiplying  the  direct  hourly  rates  times  the  average  hours  spent  on  this  type  of 
case,  the  average  direct  cost  per  case  for  Superior  Court  felonies  handled  by  private  attorneys  in  FY 
1995  was  $287;  and  the  average  direct  cost  per  case  handled  by  CPCS  staff  attorneys  in  FY  1995  was 
$479. 

It  was  noted  by  the  Chief  Counsel  that  the  time  records  upon  which  this  analysis  relies  do  not  take  into 
account  murders  and  other  time-consuming  cases,  whereas  overall  cases  handled  by  CPCS  staff 
attorneys  do  include  some  of  these  expensive  cases.  He  also  noted  that  "cases"  handled  by  private 
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attorneys  range  from  "bail  only"  representation  in  the  District  Courts,  typically  for  one  hour  or  less;  to 
murder  cases,  requiring  an  average  of  over  60  hours  per  case;  to  family  law  cases,  which  can  take  years 
to  resolve.  Absent  better  records  maintained  by  CPCS  staff  attorneys,  to  support  more  appropriate 
calculations  and  comparisons,  all  such  comparisons  are  difficult  to  compute  with  accuracy. 

Indigent  Court  Costs 

The  costs  for  these  services  have  increased  33%  in  recent  years  (from  $3  million  in  FY  1993  to  $4 
million  in  FY  1995),  in  particular  for  investigators  and  for  psychiatric  examination  and  testimony. 
These  two  categories  account  for  nearly  all  of  the  $1  million  increase  over  the  past  three  fiscal  years. 
See  Figure  7  in  the  Introduction. 

We  calculated  the  cost  per  hour  of  investigators,  and  concluded  that  it  costs  CPCS  approximately  $17 
per  hour  to  have  these  resources  available  in-house.  We  reviewed  the  hourly  rates  paid  to  private 
investigators  from  whom  bills  are  received  and  processed  by  CPCS  within  the  court  costs  category,  and 
noted  that  they  were  between  $40-50  per  hour.  Assuming  1800  hours  of  service  per  year,  we  calculate 
that  at  those  hourly  rates  each  in-house  investigator  saves  approximately  $50,400  annually  over  the  cost 
of  private  investigators,  and  13  additional  in-house  investigators  would  save  a  cumulative  total  of 
approximately  $655,000.  per  year.  The  one  in-house  process  server  earns  approximately  $20,000  per 
year;  we  calculated  that  it  costs  approximately  $13  per  hour  for  CPCS  to  have  this  resource  on  staff. 
Hourly  rates  for  private  process  servers  vary,  but  are  often  two  to  three  times  that  amount. 

In  addition,  we  found  that  the  process  requires  an  inefficient  use  of  attorneys'  time.  In  every  case  they 
must  appear  in  court  to  request  approval  of  additional  funds  for  indigent  court  costs.  Attorneys 
reported  instances  of  having  to  go  back  to  make  additional  requests  two  or  three  times  on  the  same  case. 

The  cost  of  private  investigators  constituted  approximately  30%  of  all  indigent  court  costs  in  FY  1995 
($1.2  million  out  of  $4  million),  and  has  increased  at  an  average  rate  of  40%  over  the  past  two  years.  If 
that  rate  of  increase  continues,  we  project  that  the  cost  of  private  investigator  services  will  increase 
approximately  $490,000  in  FY  1996  and  an  additional  $686,000  in  FY  1997. 

Hourly  rates  for  experts  providing  psychiatric  examination  and  testimony  were  often  higher,  sometimes 
exceeding  $100  per  hour.  Because  the  courts  approve  these  requests  on  a  case-by-case  basis,  and  in 
most  cases  the  investigator  or  expert  is  serving  private  attorneys,  the  system  does  not  provide  any 
mechanism  for  control  over  selection  of  these  contractors,  hourly  rates,  or  over  the  quality  of  their 
performance.  Attorneys  interviewed  noted  that  the  hourly  rates  charged  by  investigators  and  experts  are 
usually  higher  than  the  hourly  rates  the  private  attorneys  are  paid  for  appointed  cases.  Assuming 
average  annual  "billable"  hours  of  1800,  we  calculated  that  it  also  costs  CPCS  approximately  $17  per 
hour  to  have  social  workers  on  staff;  we  were  told  they  sometimes  are  able  to  provide  the  psychiatric 
examination  and  testimony  services  in  lieu  of  private  vendors. 

Attorneys  and  judges  surveyed  and  interviewed  noted  that  some  of  the  causes  for  increase  in  use  of  these 
services  are  the  same  as  those  causing  increases  in  the  cost  of  criminal  defense  overall,  such  as 
mandatory  sentencing  and  preventive  detention  laws,  and  direct  indictment  to  Superior  Court. 
Requests  for  these  services  may  be  made  by  both  public  or  private  attorneys.  We  noted  that,  in 
processing  these  bills,  CPCS  does  not  maintain  data  to  support  a  differentiation  of  indigent  court  costs 
which  arise  from  requests  made  by  CPCS  staff  attorneys  from  those  which  arise  from  requests  made  by 
private  court-appointed  attorneys.  Further,  no  guidelines  regarding  approved  or  reimbursable  hourly 
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rates  for  such  services  have  been  established.  CPCS  management  stated  that  the  authorization  for  the 
Committee  to  establish  such  standards  is  not  found  in  G.L.  c.  21  ID. 

Interpreter  Services 

It  is  obviously  not  cost-effective  for  attorneys  to  be  unable  to  communicate  effectively  with  their  clients. 
Judges  reported  anecdotally  that  attorneys  sometimes  only  have  access  to  interpreters  in  the  court  room, 
so  they  use  that  opportunity  to  conduct  interviews  and  discussions  that  should  be  held  elsewhere, 
thereby  making  inefficient  use  of  the  court's  time  and  of  the  courtroom  interpreters.  Attorneys  reported 
anecdotally  making  appointments  with  interpreters  from  one  of  the  two  established  offices  to  meet  at  the 
jail  where  the  client  was  incarcerated,  in  order  to  conduct  an  interview  or  discussion  of  strategy,  only  to 
have  the  interpreter  fail  to  appear,  rendering  the  attorney's  trip  a  waste  of  time. 

Of  the  42  judges  responding  to  our  survey,  many  reported  that  non-English  speaking  persons  comprised 
a  substantial  percentage  of  the  indigent  parties  appearing  in  their  courtrooms.  This  highlights  the  need 
for  interpreter  services 

Of  these  same  judges,  nearly  half  reported  that  they  were  "rarely"  able  to  appoint  attorneys  fluent  in  a 
language  other  than  English  to  represent  indigent  parties,  and  three  reported  that  they  were  "never"  able 
to  do  so. 

In  our  survey  of  private  attorneys  accepting  appointments  to  represent  indigent  parties,  30%  of  the  134 
attorneys  responding  reported  that  non-English  speaking  persons  comprised  6-25%  of  their  indigent 
clients,  and  4%  reported  that  the  percentage  was  more  than  25%.  Of  these  attorneys,  94%  reported  that 
they  were  not  fluent  in  any  language  other  than  English.  When  asked  if  interpreter  services  were  readily 
available  to  them  in  court,  81%  stated  that  these  services  were  "always",  "usually",  or  "sometimes" 
available.  However,  when  asked  if  interpreter  services  were  readily  available  to  them  out  of  court,  only 
41%  responded  that  such  services  were  "always",  "usually",  or  "sometimes"  available;  and  37% 
reported  that  such  services  were  "rarely"  or  "never"  available  to  them  out  of  court.  In  our  survey  of 
CPCS  staff  attorneys,  similar  results  were  noted,  based  on  a  much  smaller  sample.  Figure  2 1  illustrates 
the  responses  from  private  attorneys: 

Figure  21  -  Availability  of  Interpreter  Services 
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SOURCES:  DD&Co  Survey  to  Private  Attorneys 
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As  part  of  this  engagement  we  reviewed  the  report  of  the  Supreme  Judicial  Court  Commission  to  Study 
Racial  and  Ethnic  Bias  in  the  Courts,  issued  September,  1994.  In  that  report,  the  Commission  noted: 
"...  perhaps  the  most  pressing  need  of  the  court  system  is  to  find  ways  to  serve  the  increasingly  large 
number  of  people  whose  primary  language  is  other  than  English.  ...When  the  Commission  examined  the 
use,  availability  and  qualifications  of  court  interpreters,  it  found  ...  that  non-English  speaking 
participants  in  the  legal  system  are  more  likely  than  English-speaking  participants  to  have 
unsatisfactory  results  from  the  court  process,  including... higher  bail  in  criminal  cases... (and)  (n)on- 
English  speaking  defendants  are  more  likely  than  English-speaking  defendants  to  lose  the  custody  of 
their  children  when  interpreter  services  are  unavailable  in  the  early  stages  of  a  care  and  protection 
proceeding."4 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  concluded  that  the  cost  of  providing  legal  representation  to  indigent  parties  in  Massachusetts 
was  relatively  low  for  both  CPCS  staff  attorneys  and  for  private  court-appointed  attorneys.  We 
further  concluded  that  it  is  not  possible,  given  the  information  available,  to  determine  with  precision 
whether  legal  services  provided  by  one  category  of  attorney  were  less  costly  than  legal  services 
provided  by  the  other  category  of  attorney  in  comparable  cases.  However,  it  appeared  that  the  per- 
hour  costs  were  relatively  comparable,  but  that  the  cost  of  cases  handled  by  CPCS  staff  attorneys 
was  higher  than  the  cost  of  comparable  cases  handled  by  private  court-appointed  attorneys. 

•  In  its  FY  1997  budget  submission,  CPCS  proposes  to  hire  more  in-house  investigators  and  process 
servers.  We  independently  concluded  that,  in  light  of  the  increasing  costs  for  these  services  in 
recent  years,  the  savings  in  cost  per  hour,  and  the  savings  in  attorneys'  time  appearing  in  court,  this 
request  is  warranted.  In  fact,  we  concluded  that  the  request  was  too  modest.  We  recommend  that 
funding  be  appropriated  for  at  least  one  additional  full-time  investigator  for  each  of  the  13  regional 
offices,  and  for  full-time  process  servers  for  those  areas  where  multiple  regional  offices  may  be 
served.  The  services  of  these  additional  staff  should  be  available  to  private  court-appointed 
attorneys  as  well  as  CPCS  staff  attorneys,  as  a  cost-savings  measure. 

•  However,  we  also  recommend  that  CPCS  ensure  that  systems  are  in  place  to  maintain  records  of  the 
time  spent  by  these  employees,  in  order  to  monitor  performance,  as  well  as  to  compute  the  per-case 
or  per-assignment  time  and  cost  of  these  functions  and  assure  that  they  are  more  cost-effective  than 
hiring  private  independent  contractors  to  perform  the  same  work. 

•  In  addition,  we  recommend  that  CPCS  consider  employing  more  in-house  forensic  experts  to 
provide  psychiatric  examination  and  testimony,  as  a  similar  measure  to  save  costs  in  that  area. 

•  We  also  recommend  that  the  legislature  consider  authorizing  CPCS  to  establish  lists  of  pre-qualified 
providers  of  these  services  through  competitive  procurement  procedures,  taking  into  consideration 
rates,  qualifications,  and  prior  performance;  and  to  establish  a  range  of  reimbursable  hourly  rates 
for  some  of  these  cost  categories,  with  a  provision  permitting  such  ranges  to  be  exceeded  with 
special  approval.  We  also  recommend  that  the  attorney  in  each  case  be  required  to  approve  the 
amount  of  time  spent  and  the  quality  of  services  provided  prior  to  payment. 

•  We  also  recommend  that  CPCS  begin  to  maintain  data  to  support  separate  calculations  of  cost  of 
requests  for  court  costs  generated  by  CPCS  staff  attorneys  compared  to  those  generated  by  private 
attorneys. 
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•  We  concluded  that  existing  interpreter  services  are  insufficient  to  meet  the  need;  that  this  creates 
inefficiencies  for  the  courts  and  attorneys;  and  impairs  the  quality  of  legal  services  provided  to  the 
indigent.  We  recommend  that  the  Judiciary  consider  taking  appropriate  action  to  address  this  issue, 
either  by  increasing  the  interpreter  services  available  from  the  court  system  or  by  providing  funding 
for  CPCS  to  employ  interpreters  in  regional  offices,  whose  services  would  be  available  to  the 
private  court-appointed  attorneys  as  well  as  to  CPCS  staff  attorneys.  The  number  of  interpreters 
and  the  particular  language  skills  required  should  be  based  upon  a  study  of  linguistic  needs  in 
different  geographical  areas. 

IMPACT  ON  THE  COST  OF  DEFENSE  OF  THE 
METHODS,  PRACTICES,  AND  SERVICES  OF  CPCS 
STAFF  ATTORNEYS  AND  PRIVATE  ATTORNEYS 

BACKGROUND 
Hours 

One  assessment  of  the  methods  and  practices  of  attorneys,  and  the  resulting  cost  of  defense,  can  be 
made  by  reviewing  statistics  regarding  the  time  spent  on  cases.  We  have  received  many  anecdotal 
reports  of  private  attorneys  who  do  more  work  on  cases  than  they  bill  for;  and  in  our  review  of  bills 
submitted  by  a  few  attorneys  who  billed  for  more  than  24  hours  in  one  day,  where  that  did  not  simply 
result  from  erroneous  billing  practices,  we  must  conclude  that  some  attorneys  have  overstated  the  time 
spent  on  cases. 

Quality  of  Representation 

As  part  of  our  review,  we  asked  a  number  of  questions  about  the  quality  of  representation  provided  by 
the  private  court-appointed  and  public  attorneys.  The  methods  and  practices  which  they  use  to 
represent  indigent  parties  can  be  assessed  in  part  through  assessments  of  the  quality  of  the  result. 

ANALYSIS 

Hours 

Based  on  overall  billing  records,  in  FY  1995  private  attorneys  spent  an  average  of  5.5  hours  per  case 
for  all  types  of  cases.  They  spent  an  average  of  4.25  hours  per  case  on  District  Court  criminal  cases, 
which  comprise  76%  of  all  cases.  They  spent  an  average  of  3.48  hours  on  mental  health  civil 
commitment  cases;  they  spent  an  average  of  60.34  hours  defending  murder  cases;  and  they  spent  an 
average  of  9.42  hours  on  Superior  Court  felony  cases. 

Because  CPCS  staff  attorneys  are  not  required  to  maintain  records  of  time  spent  per  case  per  day.  we 
were  unable  to  conduct  a  valid  analysis  of  the  tune  spent  per  case.  By  dividing  the  average  caseload  we 
had  computed  (118)  into  an  assumed  average  annual  '"billable"  hours  per  year  of  1800.  we  calculated 
that  CPCS  staff  attorneys  spent  an  average  of  15.25  hours  on  each  case.  CPCS  management  provided 
an  analysis  which  indicated  that  staff  attorneys  spend  approximately  19  hours  per  case;  they  stated  that 
this  more  accurately  reflects  actual  time  worked  on  these  cases. 
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Quality  of  Representation 

In  our  surveys  of  judges,  Bar  Advocate  Programs,  CPCS  staff  attorneys,  and  private  court-appointed 
attorneys,  we  asked  them  to  rate  the  quality  of  representation  generally  provided  by  CPCS  staff 
attorneys  and  by  private  court-appointed  attorneys.  Overall,  the  quality  of  representation  by  both 
categories  of  attorneys  was  considered  good  by  judges  and  others  surveyed  and  interviewed,  although 
need  for  improvement  was  also  noted.  The  quality  of  representation  generally  provided  by  CPCS  staff 
attorneys  was  rated  somewhat  higher  than  that  generally  provided  by  private  attorneys.  Figure  22 
displays  the  results  of  the  rating  of  CPCS  staff  attorneys,  and  Figure  23  displays  the  results  of  the 
rating  of  private  court-appointed  attorneys: 

Figure  22  -  Quality  of  Representation  Generally  Provided  by  CPCS  Staff  Attorneys 
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SOURCE:  DCACo.  Survey 


Figure  23  -  Quality  of  Representation  Generally  Provided  by  Private  Attorneys 
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We  also  asked  the  judges  and  attorneys  to  estimate  how  frequently  they  had  observed  CPCS  staff 
attorneys  and  private  court-appointed  attorneys  provide  poor  representation  to  indigent  clients. 
Generally,  respondents  reported  that  CPCS  staff  attorneys  provided  poor  representation  less  frequently 
than  private  attorneys.  Figure  24  displays  the  results  regarding  CPCS  staff  attorneys,  and  Figure  25 
displays  the  results  regarding  private  court-appointed  attorneys: 


Figure  24  -  Frequency  of  Poor  Representation  by  CPCS  Staff  Attorneys 
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Figure  25  •  Frequency  of  Poor  Representation  by  Private  Attorneys 
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We  also  asked  judges  to  evaluate  the  performance  of  CPCS  staff  attorneys  and  private  court-appointed 
attorneys  in  specific  categories  of  activity,  including  trial  preparation,  trial  advocacy,  written  pleadings, 
proper  demeanor,  and  punctuality.  The  performance  of  CPCS  staff  attorneys  was  consistently  rated 
highly  in  all  categories,  although  25%  of  the  42  judges  responding  reported  that  in  the  area  of 
punctuality  their  performance  was  "less  than  adequate"  or  "poor".  The  performance  of  private  court- 
appointed  attorneys  was  consistently  rated  less  highly  but  still  good  in  most  categories,  although 
deficiencies  in  the  areas  of  punctuality  and  written  pleadings  were  noted.  Figure  26  displays  the  results 
regarding  CPCS  staff  attorneys,  and  Figure  27  displays  the  results  regarding  private  court-appointed 
attorneys: 

Figure  26  -  Overall  Performance  of  CPCS  Attorneys  (Judges) 
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Figure  27  -  Overall  Performance  of  Private  Attorneys  (Judges) 
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In  our  surveys  of  judges,  Bar  Advocate  Programs,  CPCS  staff  attorneys,  and  private  court-appointed 
attorneys,  we  also  asked  them  to  give  their  opinion  whether  CPCS  staff  attorneys  and  private  court- 
appointed  attorneys  generally  do  the  same  amount  of  work  on  comparable  cases.  Overall,  respondents 
reported  that  CPCS  staff  attorneys  do  more  work  than  private  court-appointed  attorneys  on  comparable 
cases. 

We  also  asked  judges  to  itemize  inefficient  and  ineffective  practices  engaged  in  by  both  CPCS  staff 
attorneys  and  by  private  court-appointed  attorneys.  Of  the  42  judges  responding  to  our  survey,  the 
narrative  comments  regarding  inefficient  and  ineffective  practices  by  CPCS  staff  attorneys  included: 
filing  too  many  unnecessary  motions  (6);  filing  unnecessary  "Bishop"  motions  (seeking  disclosure  of 
complainants'  medical  and  psychiatric  records)  (2);  two  or  more  CPCS  staff  attorneys  in  court  (2);  poor 
punctuality  (4);  conflicting  court  schedules  (5);  and  client/attorney  not  available  when  case  called  (4). 
The  judges'  narrative  comments  regarding  inefficient  and  ineffective  practices  by  private  court- 
appointed  attorneys  included:  lack  of  preparation  (8);  lack  of  communication  with  client  prior  to  hearing 
(6);  excessive  caseloads  (5);  requesting  unnecessary  continuances  (4);  filing  unnecessary  motions  (4); 
and  poor  punctuality  (3). 

CONCLUSIONS  AND  RECOMMENDATIONS 

•  It  does  not  appear  that  private  court-appointed  attorneys  are  spending  excessive  amounts  of  time  on 
such  cases,  based  on  the  average  number  of  hours  billed  per  category  of  case. 

•  As  a  result  of  our  surveys  and  interviews,  we  concluded  that  the  quality  of  representation  provided 
by  both  CPCS  staff  attorneys  and  private  court-appointed  attorneys  is  generally  good,  although 
there  is  need  for  improvement;  that  the  quality  of  representation  provided  by  CPCS  staff  attorneys 
generally  is  somewhat  higher  than  the  quality  of  representation  provided  by  private  court-appointed 
attorneys  in  comparable  cases;  and  that  CPCS  staff  attorneys  generally  tend  to  do  more  work  than 
private  court-appointed  attorneys  on  comparable  cases. 

•  We  concluded  that  both  CPCS  staff  attorneys  and  private  court-appointed  attorneys  need  to  focus 
on  improving  performance  in  certain  areas.  In  particular,  punctuality  of  both  categories  of 
attorneys;  and  lack  of  preparation,  lack  of  communication  with  clients,  preparation  of  written 
pleadings,  and  requesting  unnecessary  continuances  by  private  attorneys  need  improvement. 

•  We  recommend  that  CPCS  management  review  the  results  of  these  surveys  and  develop  a  plan  of 
action  to  address  identified  deficiencies  by  both  CPCS  staff  attorneys  and  private  court-appointed 
attorneys. 
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PART  VIII 

DETERMINATION  OF  INDIGENCE  AND 
APPOINTMENT  OF  COUNSEL  

ISSUE 

We  were  asked  to  conduct  an  assessment  of  the  process,  procedure,  and  methodology  of  determining 
and  verifying  whether  a  defendant  is  indigent  before  appointment  of  counsel.  Our  review  included  an 
assessment  of  the  financial  impact  of  not  appointing  an  attorney  to  represent  an  indigent  defendant 
where  there  is  no  likelihood  of  incarceration.  This  assessment  included  a  review  of  the  concept  of 
"indigence",  including  an  evaluation  of  income  guidelines,  assets,  and  other  criteria  used  to  determine 
indigence  in  other  states.  We  also  reviewed  services  provided  in  other  states  to  indigent  defendants, 
including  the  use  of  private  counsel,  rate  of  payment,  verification  of  indigence,  caseload,  and  average 
cost  per  case.  In  the  course  of  reviewing  these  issues,  we  also  made  observations  concerning  the 
collection  of  assessed  fees. 

METHODOLOGY 

In  order  to  conduct  this  review,  we  interviewed  the  Commissioner  of  Probation  and  his  General 
Counsel,  and  obtained  an  overview  of  the  process  used  to  determine  indigence  in  Massachusetts.  We 
also  conducted  research,  reviewing  applicable  statutes,  court  rules,  and  studies.  A  survey  was  sent  to 
other  states,  to  obtain  information  about  how  legal  services  to  indigent  parties  are  provided  in  other 
jurisdictions,  including  the  definition  of  and  process  for  determining  indigence,  and  copies  of  any  annual 
reports  or  statistical  studies  which  had  been  conducted.  A  sample  of  judges  and  Probation  Officers 
were  surveyed  and  interviewed.  We  made  a  site  visit  to  the  Boston  Municipal  Court  to  observe  an 
example  of  the  process  of  detemiining  indigence  and  appointing  counsel.  Site  visits  were  made  to 
review  a  sample  of  case  files  and  Probation  records  in  District,  Superior,  Probate  and  Family,  and 
Juvenile  Courts  in  several  locations. 
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BACKGROUND 
The  Right  to  Counsel 

Under  the  federal  and  state  constitutions  and  statutes,  as  interpreted  by  caselaw,  a  person  charged  with 
a  criminal  offense  for  which  s/he  may  be  incarcerated  is  entitled  to  be  represented  by  counsel.  If  they 
are  unable  to  afford  to  pay  for  a  private  attorney,  legal  counsel  will  be  appointed  to  represent  them.  In 
Massachusetts,  cases  of  this  nature  primarily  arise  in  the  District  Courts  (including  the  Boston 
Municipal  Court),  the  Superior  Courts,  and  increasingly,  in  the  Juvenile  Courts. 

The  issue  of  when  the  right  to  appointment  of  counsel  arises  is  different  in  noncriminal  cases,  as  parties 
are  not  usually  at  risk  of  incarceration.  The  exception  is  the  contempt  cases  arising  in  the  Probate  and 
Family  Courts  in  such  circumstances  as  non-payment  of  support;  then  the  judge  may  appoint  a  private 
attorney  who  happens  to  be  in  the  courtroom  (G.L.  c.  21  ID  prohibits  CPCS  staff  attorneys  from 
accepting  such  appointments). 

Otherwise  the  right  to  counsel  in  family  law  cases  is  triggered  for  both  indigent  parents  and  children 
when  the  state  Department  of  Social  Services  (DSS)  or  a  licensed  child  welfare  agency  seeks  to  remove 
custody  of  a  child  from  a  parent  or  guardian.  This  usually  occurs  in  the  context  of  a  "care  and 
protection"  petition  filed  in  the  District,  Juvenile,  or  the  Probate  and  Family  courts;  or  when  DSS  or  a 
child  welfare  agency  files  for  guardianship  of  a  minor.  Occasionally,  the  right  to  counsel  for  indigent 
parents  and  children  will  arise  in  connection  with  a  private  child  custody  dispute  arising,  for  example,  in 
connection  with  a  divorce,  when  the  issue  of  transferring  custody  of  a  child  from  the  parent(s)  to  DSS  or 
a  child  welfare  agency  arises.  In  addition,  indigent  parents  and  children  have  a  right  to  counsel  in 
contested  proceedings  to  dispense  with  the  need  for  notice  to  or  consent  of  parents  to  the  adoption  of 
their  child,  usually  initiated  by  DSS  in  the  Probate  and  Family  Courts.  Children  are  also  entitled  to 
counsel  when  they  are  alleged  to  be  children  in  need  of  services  (CHINS),  initiated  in  the  District  and 
Juvenile  Courts,  and  when  they  are  seeking  authorization  for  the  performance  of  an  abortion. 

The  right  to  counsel  exists  in  mental  health  proceedings  in  which  involuntary  commitment  or  retention  is 
sought  at  a  public  or  private  mental  health  facility  (in  District  or  Superior  Court),  a  tuberculosis 
treatment  center  (in  District  Court),  or  to  the  'Treatment  Center  for  Sexually  Dangerous  Persons'  (in 
Superior  Court).  The  right  to  counsel  also  arises  in  Probate  and  Family  Court  proceedings  in  which  the 
authority  to  administer  certain  types  of  medical  or  psychiatric  treatment  (so-called  'Rogers'  cases),  as 
set  forth  in  caselaw  or  statute,  is  sought. 

Definition  of  Indigence 

Indigence  is  defined  in  Massachusetts  Supreme  Judicial  Court  (SJC)  Rule  3:10  as: 

♦  Receiving  public  assistance,  including  Aid  to  Families  with  Dependent  Children  (AFDC), 
Emergency  Aid  to  Elderly,  Disabled  and  Children  (EAEDC),  poverty  related  veterans'  benefits, 
food  stamps,  refugee  resettlement  benefits,  Medicaid,  or  Supplemental  Security  Income  (SSI); 

♦  Receiving  an  annual  income,  after  taxes,  of  125%  or  less  of  the  current  poverty  threshold  referred  to 
in  G.L.  c.  261,  §27A(b); 
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♦  Residing  in  a  tuberculosis  treatment  center  or  a  public  or  private  mental  health,  mental  retardation 
or  long-term  care  facility,  or  being  the  subject  of  a  proceeding  in  which  commitment  to  such  a 
facility  is  sought,  or  being  the  subject  of  a  substituted  judgment  determination  in  which  authority  to 
administer  extraordinary  treatment  is  sought  (in  these  cases,  if  a  judge  has  reason  to  believe  that  the 
party  is  not  indigent,  a  determination  of  the  party's  financial  circumstances  is  supposed  to  occur); 

♦  Serving  a  sentence  in  a  correctional  institution  and  having  no  available  funds;  or 

♦  Being  in  custody  in  jail  and  having  no  available  funds. 

Statistical  information  concerning  the  current  applicable  poverty  level  is  consistently  provided  by  the 
Supreme  Judicial  Court.  All  court  personnel  interviewed  and  surveyed  reported  receiving  it  annually 
and  were  familiar  with  it. 

Process  of  Determining  Indigence 

The  SJC  has  established  a  form,  pursuant  to  SJC  Rule  3:10,  entitled  Pre-Trial  Indigence  Intake  Form 
(see  Appendix  4). 

In  the  District,  Superior,  and  Juvenile  Courts  (approximately  83%  of  cases),  the  Pre-Trial  Indigence 
Intake  Form  is  usually  completed  by  a  Probation  Officer  (PO),  or  by  the  party  seeking  counsel  and  then 
reviewed  by  a  Probation  Officer.  The  PO  will  them  make  a  recommendation  to  the  judge,  who  makes 
the  determination. 

A  person  may  be  determined  to  be  not  indigent,  in  which  case  they  are  told  they  must  retain  counsel  at 
their  own  expense;  they  may  be  found  to  be  indigent,  in  which  case  a  CPCS  staff  attorney  or  private 
attorney  certified  to  accept  such  appointments  will  be  assigned;  or  they  may  be  found  to  be  indigent  but 
able  to  contribute,  in  which  case  an  attorney  will  be  assigned  but  the  court  may  require  the  party  to  pay 
a  portion  of  the  cost  of  their  representation. 

In  addition,  in  every  case  in  which  an  attorney  is  appointed,  a  legal  counsel  fee  of  one  hundred  dollars, 
which  may  be  waived  by  the  judge,  is  assessed  pursuant  to  G.L.  c.  21  ID,  §3. 

The  majority  of  cases  (76%)  in  which  either  CPCS  staff  attorneys  or  private  bar  advocates  are 
appointed  are  criminal  cases  in  the  District  and  Boston  Municipal  Courts.  Probation  Officers  and 
judges  described  the  typical  process  to  us.  The  defendant  usually  appears  for  the  first  time  at 
arraignment,  and  is  either  in  custody  in  the  holding  cell  or  "lockup",  or  has  been  previously  released 
pursuant  to  posting  bail.  On  days  when  the  majority  of  arraignments  occur  (often  Mondays),  in  busy 
urban  courts  there  may  be  as  many  as  40-50  individuals  who  have  been  arrested  over  the  weekend  and 
held  in  custody,  or  told  to  report  to  court,  for  arraignment.  Probation  Officers  must  wait  until  the  lists 
of  individuals  scheduled  for  arraignment  become  available  from  court  clerks  and/or  police  departments 
that  morning,  and  then  must  conduct  a  hurried  interview  before  the  cases  are  called,  which  usually 
begins  at  9:30  a.m.  Interviews,  often  in  the  holding  cell  among  many  parties  awaiting  arraignment,  are 
cursory  at  best,  and  rarely  is  documentation  available  at  that  time  to  verify  information.  Often  language 
issues  also  make  it  difficult  to  obtain  and  verify  financial  information. 
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In  many  cases,  we  were  told,  the  party  seeking  appointed  counsel  reports  that  s/he  is  receiving  public 
assistance.  In  order  to  receive  such  benefits,  the  party  is  required  to  go  through  more  rigorous  eligibility 
screening  and  verification  procedures  (such  as  those  utilized  by  the  Department  of  Transitional 
Assistance  regarding  eligibility  for  AFDC)  than  courts  can  pursue.  Therefore,  under  the  established 
procedure,  once  it  is  determined  that  the  party  is  receiving  benefits,  no  additional  information 
concerning  income  or  expenses  is  required  to  be  obtained.  The  Commissioner  of  Probation  estimated 
that  approximately  75%  of  the  parties  seeking  appointed  counsel  are  receiving  public  assistance  of  one 
kind  or  another. 


In  our  survey  to  judges,  we  asked  how  frequently  judges  rely  upon  the  recommendations  of  Probation 
Officers.  Of  the  42  judges  responding,  84%  reported  that  they  "always"  or  "usually"  rely  upon  the 
PO's  recommendation.  Figure  28  illustrates  the  responses: 


Figure  28  -  Frequency  that  Judges  Follow  Recommendations  of  PO's 
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SOURCE:  DOS. Co.  Surveys  to  Judges 


ANALYSIS 

Review  of  Financial  Information 

Reviewing  financial  information  to  make  a  recommendation  regarding  indigence  of  parties  seeking 
appointed  counsel  is  only  a  small  part  of  a  PO's  duties,  according  to  the  Commissioner  of  Probation  and 
several  Chiefs  of  Probation  we  interviewed  in  various  courts.  They  described  the  primary  mission  of 
the  Probation  function  as  participating  in  enforcement  of  the  criminal  justice  system,  and  providing 
some  counseling/monitoring  of  the  party.  In  the  Probate  and  Family  Courts,  this  function  can  include 
conducting  mediations,  and  making  recommendations  and  reports  on  complex  family  issues  such  as 
visitation,  or  custody. 

Based  upon  our  review  of  court  records  and  interviews  with  CPCS  management,  we  found  that  no 
meaningful  review  of  financial  information  is  conducted  in  mental  health  cases.  Pursuant  to  SJC  Rule 
3:10,  all  persons  against  whom  a  petition  is  filed  seeking  his/her  commitment  to  a  psychiatric  facility 
and/or  seeking  the  authority  to  administer  highly-intrusive  treatments,  such  as  anti-psychotic 
medication,  are  presumed  to  be  indigent,  unless  information  comes  to  the  attention  of  the  court 
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indicating  otherwise.  In  our  review  of  indigence  determination  files  in  various  courts,  we  noted,  in  the 
few  cases  of  this  nature  reviewed,  that  the  assertion  of  indigence  was  made  by  the  attorney  filing  the 
petition,  and  no  other  data  was  presented.  In  one  case,  we  noted  other  documents  in  the  file  which 
indicated  that  the  person  had  legal  title  to  some  assets. 

Probation  Officers  in  Juvenile  Courts  reported  that  usually  juvenile  parties  are  automatically  presumed 
to  be  indigent.  Judges  in  Juvenile  Courts  commonly  waive  the  statutory  $100  fee,  we  were  told.  With 
regard  to  a  review  of  the  assets  of  the  parents  or  other  family  members,  we  were  told  that  such  reviews 
will  be  done  where  it  appears  in  the  judgment  of  the  PO  to  be  useful  to  do  so;  if  the  family  is  known  to 
be  receiving  public  assistance,  no  additional  review  is  typically  conducted.  In  cases  in  which  potential 
issues  of  abuse  and/or  neglect  arise,  such  as  Care  and  Protection  (C&P)  proceedings,  we  were  told  it 
may  be  viewed  as  a  potential  conflict  of  interest  to  ask  parents  to  pay  for  the  cost  of  legal  representation 
for  the  child,  as  the  attorney  representing  the  interests  of  the  child  may  be  in  an  adverse  position  relative 
to  the  interests  of  the  parents. 

Verification 

Our  review  verified  that  the  Courts  and  Probation  Departments  have  no  direct  computer  links  to  data 
bases  which  would  enable  them  to  verify  this  information,  such  as  those  maintained  regarding  AFDC, 
Medicaid,  or  SSI;  or  to  data  bases  which  would  assist  in  verifying  reported  income,  such  as  those 
maintained  by  the  Department  of  Revenue  regarding  tax  returns  or  child  support  payments,  or  by  credit 
bureaus  regarding  credit  history. 

However,  pursuant  to  G.L.  c.  21  ID,  §2,  the  Committee  is  asked  to  "...consider  the  reporting  system 
operated  by  the  commissioner  of  revenue  for  the  purpose  of  verifying  financial  eligibility  of  participants 
in  state  or  federally  funded  programs...",  and  we  found  that  this  was  routinely  done  in  at  least  one 
Probate  and  Family  Court.  As  part  of  their  standard  verification  procedure,  the  Probation  Office  in  this 
Court  contacts  the  Department  of  Revenue  (DOR)  and  obtains  verification  whether  parties  seeking 
appointed  counsel  are  receiving  public  assistance.  As  a  result,  we  found  that  it  is  possible  to  verify 
public  assistance  according  to  this  procedure,  but  that  very  few  PO's  know  that  this  resource  is 
available  to  them. 

Essentially,  the  Probation  Officer  primarily  relies  on  the  verbal  representation  of  the  party  seeking 
appointed  counsel.  Requests  are  often  made  for  documentation  of  receipt  of  benefits,  or  of  employment 
income  and  expenses,  but  in  most  courts  little  documentation  is  received.  In  the  50  survey  responses 
received,  74%  of  Probation  Officers  reported  relying  on  verbal  statements  of  parties  in  over  40%  of 
cases,  with  some  estimates  as  high  as  95-100%  of  cases.  Many  responses  indicated  that  little  or  no 
verification  is  possible,  although  requiring  documentation  more  rigorously  was  the  most  common 
recommendation  for  systemic  improvement  made  by  PO's. 

In  some  courts,  either  before  or  after  arraignment  the  defendant  is  sent  a  letter  asking  them  to  report  to 
the  Probation  Department  and  to  bring  financial  documentation.  This  is  an  attempt  to  schedule  an 
opportunity  to  conduct  a  more  thorough  interview  in  a  less  hurried  manner.  Some  increase  in 
documentation  is  obtained  this  way,  although  the  response  of  the  parties  was  reported  to  be  inconsistent. 
Some  effort  is  also  made  to  go  to  interview  parties  in  custody  to  verify  initial  information. 
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Completion  of  Indigence  Intake  Forms 

We  reviewed  a  sample  of  Indigence  Intake  forms  in  nine  different  courts,  to  assess  whether  they  were 
present  in  every  file,  whether  they  had  been  filled  out  completely,  and  whether  this  appeared  to  have  an 
impact  on  the  frequency  of  appointment  of  counsel.  Although  the  policy  and  procedure  is  intended  to  be 
standardized  and  implemented  consistently,  we  found  wide  variations  in  the  actual  practice.  Some 
Probation  Offices  completed  the  forms  very  thoroughly,  included  documentation  consistentiy  in  their 
files,  and  conducted  consistent  verification;  others  did  a  poor  job  of  filling  out  the  forms,  maintained 
little  or  no  documentation,  and  did  virtually  no  verification. 

For  example,  we  found  that  in  one  urban  District  Court,  22  of  34  forms  reviewed  were  not  signed  by  the 
defendant.  This  signature,  under  the  pains  and  penalties  of  perjury,  is  theoretically  the  only  basis  for 
taking  enforcement  action  (prosecution  for  perjury)  if  a  party  is  found  to  have  misrepresented  financial 
information.  In  that  same  Court,  17  of  the  34  forms  reviewed  were  not  signed  and  dated  by  the 
Probation  Officer  completing  the  form.  In  one  urban  Juvenile  Court,  7  of  the  10  forms  reviewed  did  not 
contain  the  juvenile's  address  and  social  security  number. 

Court  officials  noted  that  often  the  same  data  is  found  on  other  required  forms  in  the  same  file,  and  it  is 
unreasonable  and  counterproductive  to  require  overworked  PO's  to  spend  time  repeatedly  entering  the 
same  information  on  multiple  documents,  rather  than  devoting  their  time  to  their  primary  mission. 

In  one  urban  Probate  and  Family  Court,  however,  the  forms  were  prepared  very  thoroughly.  This  office 
had  recently  been  reviewed  by  the  Office  of  the  Commissioner  of  Probation  (OCP),  and  had  received  a 
high  rating,  which  our  review  supported.  In  this  court,  as  noted  above,  the  Probation  Officers  routinely 
verify  the  party's  assertion  of  receipt  of  public  assistance  by  contacting  the  DOR.  They  also 
consistently  maintained  copies  of  documentation  in  their  files.  The  caseload  of  indigence  determination 
assignments  in  this  court  was  much  lower  than  in  busy  District  Courts.  Nonetheless,  despite  the  fact 
that  this  function  is  only  one  of  the  many  duties  those  staff  have  to  perform,  it  was  done  well 
consistently. 

Written  Procedures  and  Training 

Our  review  found  that  practices  in  various  courts  regarding  written  procedures  and  training  also  vary 
considerably.  One  Chief  of  Probation  in  a  busy  urban  District  Court  told  us  that  new  PO's  receive 
virtually  no  training  at  all.  In  another,  suburban  District  Court,  the  Chief  of  Probation  had  very  detailed 
procedures  maintained  in  a  very  organized  manner,  and  described  regular,  thorough  training 
requirements  for  staff.  In  addition,  the  records  we  reviewed  in  that  court  were  in  excellent  order. 

Impact  on  Determination  of  Indigence 

In  our  interviews  of  Probation  Officers  in  various  courts,  they  reported  their  belief  that  even  if  forms 
were  substantially  completed  in  virtually  every  case,  and  documentation  and  verification  were  regularly 
done  wherever  possible,  in  very  few  instances  would  the  determination  be  different.  That  is,  they 
believe  that  most  of  the  parties  seeking  appointed  counsel  would  be  found  to  be  indigent,  or  indigent  but 
able  to  contribute.  There  are  very  few  instances  in  which  new  or  different  information  is  discovered 
through  verification  procedures  which  indicates  that  the  party  is  misreporting  his/her  financial 
circumstances.  Experienced  Chiefs  of  Probation  felt  that  devoting  more  resources  to  the  process  would 
not  make  a  significant  difference.  This  view  was  supported  by  studies  which  had  been  conducted  in  the 
past,  including  the  Report  of  the  Superior  Court  Criminal  Justice  Study  Committee,  Hon.  Robert  L. 
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Steadman,  Chief  Justice,  November,  1993;  and  the  Report  on  the  Pilot  Indigence  Verification  Unit, 
Hon.  John  E.  Fenton,  Jr.,  Chief  Justice  for  Administration  and  Management,  July,  1994. 

However,  although  our  samples  were  very  small,  based  on  our  review  it  appeared  that  having  thorough 
operating  procedures  which  were  implemented  and  well-documented  consistently  may  make  a  difference 
in  the  frequency  of  appointment  of  counsel. 

Bail-Only  Cases 

One  significant  consideration  reported  by  many  parties  surveyed  and  interviewed  is  the  courts'  need  to 
handle  daily  caseflow  promptly  and  efficiently.  That  is,  faced  with  scores  of  arraignments,  motions,  and 
other  matters  on  any  given  day,  the  judge  presiding  in  the  administrative  session  must  take  steps  to  keep 
the  cases  moving.  Our  review  of  statistics  maintained  by  CPCS  noted  numerous  Notices  of 
Appointment  of  Counsel  (NAC's)  in  so-called  "bail  only"  cases.  That  is,  an  attorney  is  appointed  on 
the  day  of  arraignment  to  represent  the  defendant  for  the  bail  argument,  but  the  defendant  is  determined 
not  to  be  indigent  and  told  s/he  must  retain  private  counsel  for  all  stages  of  the  proceeding  after 
arraignment.  We  found  that  approximately  $480,000  was  paid  to  private  attorneys  in  FY  1995  in  such 
cases.  Figure  29  illustrates  payments  to  private  attorneys  in  such  cases,  which  have  been  declining,  in 
the  District,  Superior,  and  Juvenile  Courts  over  the  past  three  fiscal  years: 


Figure  29  -  Cost  of  Bail-Only  Cases 
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CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  concluded  that  policies  and  procedures  established  by  the  Commissioner  of  Probation  are  not 
being  implemented  thoroughly  and  consistently.  We  concluded  that,  generally,  little  verification  is 
conducted  of  the  information  provided  when  a  person  requests  appointed  counsel.  We  concluded 
that  it  is  possible  to  verify  public  assistance  by  contacting  the  DOR,  but  that  very  few  PO's  know 
that  this  resource  is  available  to  them.  We  concluded  that  it  is  difficult  to  assess  whether  devoting 
additional  administrative  resources  to  the  indigence  screening  and  verification  process  would 
produce  significantly  beneficial  results.  However,  we  noted  some  indications  that  performing  these 
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functions  in  a  thorough  and  well-documented  manner  had  some  impact  on  the  number  of  persons 
determined  to  be  indigent. 

•  We  recommend  that  the  courts  and  Probation  Offices  review  the  current  process  and  consider 
alternatives  which  may  work  more  effectively.  One  model  which  could  address  most  of  the 
difficulties  described  above  would  be  to  view  the  entire  criminal  system  on  a  "bail-only"  basis. 
That  is,  every  person  charged  with  criminal  offenses  who  requests  appointed  counsel  would  receive 
one  for  purposes  of  arraignment  only  (which  is  usually  very  brief  and  therefore  very  inexpensive), 
regardless  of  financial  circumstances.  This  would  allow  courts  to  manage  the  flow  of  cases 
effectively  at  this  initial  stage,  when  most  appointment  determinations  occur.  The  defendant  would 
then  be  required  to  meet  with  the  party  verifying  indigence  at  a  later  date  and  to  provide 
documentation.  This  would  allow  a  less  hurried  review  and  documentation  of  financial  information. 

•  The  court  system  should  also  consider  creating  one  or  more  pilot  indigence  screening  and 
verification  units  located  centrally  and  accessibly  around  the  Commonwealth.  These  units  could 
have  access  to  databases  necessary  to  verify  receipt  of  public  assistance,  as  well  as  income  and 
other  financial  information,  and  would  have  appropriate  interpreter  services  in-house.  Defendants 
would  be  required  to  appear  for  an  appointment  at  the  appropriate  indigence  screening  and 
verification  unit  office,  bringing  with  them  any  necessary  documentation. 

•  We  recommend,  if  Probation  Offices  are  to  continue  to  play  a  significant  role  in  this  process,  that 
the  Commissioner  of  Probation  consider  significantly  increasing  training  of  Probation  Officers  in 
the  area  of  policies  and  procedures  on  indigence  verification.  We  recommend  that  the  well- 
performed  and  well-documented  practices  and  procedures  which  exist  be  used  as  models  for  training 
Probation  Officers  in  other  courts. 

•  We  conclude  that  no  meaningful  review  is  conducted  of  the  financial  circumstances  of  parties  in 
mental  health  cases,  and  that  it  is  likely  that  some  of  these  parties  have  legal  access  to  resources 
sufficient  to  pay  all  or  a  portion  of  the  cost  of  legal  representation.  We  recommend  that  the 
Supreme  Judicial  Court  review  the  practice  of  presumptively  appointing  counsel  in  such  cases,  and 
consider  instituting  a  process  for  review  of  the  assets  of  the  parties.  The  practicality  of 
implementing  such  a  procedure  will  depend  upon  a  comparison  of  the  cost  of  such  a  review 
compared  to  the  likely  benefit  to  be  gained,  which  we  were  not  able  to  assess  based  upon  the  limited 
information  available. 


THE  FINANCIAL  IMPACT  OF  NON-APPOINTMENT 
OF  COUNSEL 

BACKGROUND 

Pursuant  to  G.L.  c.  21  ID,  S.  2 A,  "...  a  criminal  defendant  charged  with  a  misdemeanor  or  a  violation  of 
municipal  ordinance  or  bylaw  need  not  be  appointed  counsel  if  the  judge,  at  arraignment,  informs  such 
defendant  on  the  record  that,  if  the  defendant  is  convicted  of  such  offense,  his  sentence  will  not  include 
any  period  of  incarceration."  This  determination  is  within  the  discretion  of  the  judge,  and  occurs  before 
defense  counsel  is  involved  in  the  case. 
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ANALYSIS 

We  conducted  an  assessment  of  the  categories  of  misdemeanor  offenses  in  which  private  attorneys  are 
appointed  to  represent  indigent  defendants  (G.L.  c.  21  ID  generally  prohibits  appointment  of  CPCS  staff 
attorneys  in  misdemeanors).  We  then  calculated  the  cost  of  such  appointments,  based  on  CPCS  billing 
records.  Private  attorneys  have  been  paid  approximately  $1  million  in  each  of  the  past  three  fiscal  years 
in  such  cases.  In  addition,  it  was  reported  that  there  are  many  other  cases  in  which  it  is  clear  from  the 
outset  that  the  defendant  is  unlikely  to  be  incarcerated,  such  as  first  offenses  for  lesser  felonies.  Figure 
30  summarizes  the  total  of  payments  to  private  attorneys  for  representation  in  misdemeanor  cases: 

Figure  30  -  Cost  of  Misdemeanor  Cases 
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In  our  survey  of  judges,  we  asked  them  to  estimate  how  frequently  they  have  occasion  to  make  the 
determination  that  a  party  is  unlikely  to  be  incarcerated  and  therefore  that  an  attorney  need  not  be 
appointed.  Of  the  42  judges  responding,  54%  said  they  "never",  "rarely",  or  only  "occasionally"  make 
that  determination.  Figure  3 1,  on  the  following  page,  illustrates  the  responses: 
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Figure  31  -  Frequency  of  Finding  Incarceration  Unlikely 
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In  our  interviews,  we  were  told  that,  in  the  experience  of  some  judges,  it  can  be  more  cost-effective  to 
appoint  counsel  in  such  cases  than  not  to  do  so.  Because  the  cases  are  minor,  they  can  often  be  resolved 
expeditiously  at  a  small  cost  if  an  experienced  attorney  is  involved.  However,  in  the  absence  of 
appointed  counsel,  a  party  will  typically  proceed  pro  se,  acting  as  his/her  own  attorney.  Because 
parties  are  often  unfamiliar  with  the  applicable  law  and  court  procedures,  and  may  not  speak  English 
well  or  at  all,  such  relatively  minor  cases  can  take  up  a  disproportionate  amount  of  the  court's  time. 

Many  attorney  respondents  noted  that  while  indigent  defendants  may  not  be  at  risk  of  incarceration,  they 
may  suffer  other  serious  consequences  if  convicted,  such  as  loss  of  a  driver's  license,  or  having  a 
criminal  conviction  on  their  records. 

We  also  noted  that,  for  some  similar  offenses,  the  prosecution  has  the  option  to  proceed  with  the  matter 
as  a  civil  infraction,  rather  than  as  a  criminal  prosecution.  The  constitutional  right  to  counsel  does  not 
arise  if  there  is  no  criminal  penalty  attached  to  the  proceeding.  In  our  survey  to  judges,  we  asked  if  they 
were  aware  of  this  prosecutorial  option,  whether  it  was  used  in  their  courtroom,  and  how  frequently.  Of 
the  42  judges  responding,  72%  stated  that  it  had  not  been  used  in  their  courtroom;  and  of  the  12  who 
stated  that  it  had,  10  stated  that  it  was  used  only  0-5  times  per  month.  Based  on  these  survey  results, 
we  conclude  that  prosecutors  do  not  make  widespread  use  of  this  option. 


•  Based  upon  the  survey  results  and  the  amount  of  expenditures  for  defense  of  misdemeanors,  we 
conclude  that  the  practice  of  judges  deciding  not  to  appoint  counsel  to  indigent  parties  charged  with 
such  offenses  is  not  widespread,  and  costs  more  than  $  1  million  annually. 

•  We  conclude  that  prosecutors  usually  do  not  exercise  the  option  to  proceed  with  a  misdemeanor  as  a 
civil  infraction,  rather  than  as  a  criminal  prosecution,  and  as  a  result  that  there  is  a  substantial  cost 
in  unnecessary  attorneys'  fees. 
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SYSTEMS  FOR  PROVIDING  LEGAL  SERVICES  TO 
INDIGENT  PARTIES  IN  OTHER  STATES 

BACKGROUND 
Survey  Process 

In  order  to  gain  a  more  detailed  understanding  of  how  legal  services  to  indigent  parties  are  provided  in 
other  states,  we  developed  a  detailed  survey.  Thirty-two  other  states  responded  to  our  survey,  and 
reported  a  variety  of  systems  for  providing  legal  representation  to  indigent  parties.  A  number  of  these 
states  also  provided  additional  information,  in  the  form  of  Annual  Reports  and  studies. 

What  Services  Are  Provided  in  Other  States 

In  virtually  all  of  the  32  states  responding,  criminal  defense  services,  including  for  charges  of  murder, 
are  provided  to  indigent  parties  at  the  pre-trial,  trial,  and  appellate  stages;  and  in  3 1  states,  juvenile 
criminal  defense  is  also  provided.  In  most  of  the  responding  states,  legal  representation  is  also  provided 
to  indigent  parties  in  civil  cases  such  as  mental  health  commitments,  termination  of  parental  rights,  and 
protection  of  children  from  abuse  and/or  neglect.  Figure  32  illustrates  the  civil  legal  services  offered  to 
indigent  parties  in  the  32  states  responding  to  our  survey: 

Figure  32  -  Civil  Legal  Services  Provided  to  Indigent  Client  (by  32  States) 
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How  Services  Are  Provided  in  Other  States 

Of  the  32  responding  states,  81%  reported  that  legal  services  to  indigent  parties  were  provided  by  some 
level  of  governmental  organization,  either  on  the  state,  county,  or  municipal  level;  in  some  states, 
services  were  provided  at  more  than  one  of  these  levels;  and  in  two  states,  quasi-governmental 
organizations  provided  some  of  these  services.  Figure  33  illustrates  the  responses: 

Figure  33  -  Level  of  Government  of  Responding  Department 
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ANALYSIS 

Criteria  Used  to  Determine  Indigence 

In  our  survey,  we  asked  other  states  to  describe,  for  their  jurisdictions: 

=>  The  definition  or  test  for  indigence; 

=>  The  factors  or  criteria  which  are  considered  in  determining  indigence; 

=>  What  documentation  is  required  to  support  the  determination  of  indigence; 

=>  Whether  a  sworn  confidential  or  public  affidavit  is  required  to  be  signed  by  the  party; 

=>  Whether  assets  of  third  parties  are  considered  in  determining  indigence,  and  which  parties; 

=>  Who  established  the  definition  of  indigence; 

=>  Who  determines  if  a  party  is  indigent; 

=>  To  what  databases  the  party  determining  indigence  has  access; 

=>  Whether  the  other  states  have  indigence  verification  or  screening  units;  and 

Whether  they  have  categories  such  as  "partially  indigent"  or  "indigent  but  able  to  contribute". 
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We  found  that  most  of  the  responding  states  have  similar  indigence  standards,  primarily  inability  to  pay 
for  the  cost  of  an  attorney,  including  consideration  of  receipt  of  public  assistance  and  net  income  below 
125%  of  the  poverty  level.  The  Massachusetts  standards  include  these  components,  as  well  as 
additional  considerations  such  as  being  incarcerated  without  access  to  resources,  or  being  the  subject  of 
a  mental  health  proceeding.  We  found  that  most  states  have  similar  systems  for  determining  indigence, 
which  rely  primarily  upon  self-declaration  by  the  party  seeking  appointed  counsel,  with  some  effort  at 
documentation  and  verification.  Most  states  require  a  sworn  financial  statement  to  be  signed.  The 
results  of  the  responses  are  summarized  in  Appendix  9;  see  also  Appendix  10. 

We  found  that  the  total  variety  of  legal  services  offered  to  indigent  parties  in  Massachusetts  was  not 
available  in  any  of  the  other  32  states  responding. 

In  some  states,  criminal  defendants  are  automatically  provided  representation  regardless  of  income  for 
certain  categories  of  criminal  offenses.  For  example,  in  Delaware,  parties  charged  with  serious  offenses 
including  murder,  kidnapping,  arson,  and  some  drug  offenses  are  automatically  eligible  for 
representation  by  the  State  Public  Defender  (see  Appendix  1 1). 

We  found  that  county-based  systems  often  had  inconsistent  procedures.  In  New  York,  for  example,  by 
statute  each  county  and  the  City  of  New  York  is  required  to  develop  a  plan  for  assuring  public  defense 
services.  A  report  by  the  New  York  State  Defenders  Association,  Inc.  (NYSDA)  issued  in  August, 
1994  noted:  "During  the  15  years  that  the  NYSDA  has  studied  the  public  defense  system  in  New  York 
State,  it  has  learned  that  the  procedures  and  standards  employed  for  appointment  of  counsel:  ...  vary 
widely  from  county  to  county;  (and) ...  are  inconsistently  applied  even  within  the  same  jurisdiction..."5 

Verification  of  Indigence 

We  found  that  few  states  had  better  systems  and  procedures  for  documenting  and  verifying  indigence 
than  Massachusetts. 

Of  the  32  states  responding,  75%  reported  that  the  primary  source  of  information  to  support  the 
determination  of  indigence  was  self-declaration  by  the  party  seeking  appointed  counsel.  In  88%  of  the 
states,  a  sworn  affidavit  of  indigence  signed  by  the  party  was  required. 

Of  the  32  states  responding  to  our  survey,  84%  reported  that  they  did  not  have  an  indigence  verification 
unit  or  screening  program.  All  three  states  reporting  that  they  had  such  a  program  reported  that  no 
studies  had  yet  been  conducted  regarding  cost-effectiveness.  Most  states  reported  that  the  party 
determining  indigence  had  little  access  to  data  bases  to  aid  in  verifying  indigence,  and  in  14  states,  there 
was  no  access  at  all.  Only  in  Wisconsin  was  access  to  computer  data-bases  to  verify  receipt  of  public 
benefits  and  to  check  tax  information  available. 

The  Wisconsin  model  presents  an  interesting  new  system  for  determining  and  verifying  indigence  and 
assessing  fees,  implemented  beginning  in  August,  1995.  The  legal  services,  criminal  and  civil,  are 
provided  primarily  by  a  statewide  public  defender  program.  The  public  defender  organization  itself 
reviews  financial  information,  determines  indigence,  and  authorizes  appointment  of  counsel.  It  has 
access  to  computer  data-bases  to  verify  financial  information.  According  to  the  State  Public  Defender, 
in  the  few  months  since  the  program  has  been  initiated,  the  numbers  of  parties  seeking  appointed 
counsel  have  been  decreasing.  He  noted  that  very  rarely  did  his  office  determine,  through  verification 
procedures,  that  financial  information  was  being  misrepresented;  but  he  believed  that  the  procedures  had 
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a  deterrent  effect,  discouraging  parties  from  seeking  counsel  to  avoid  being  the  subject  of  scrutiny.  He 
also  noted  that  the  amount  of  fees  collected  had  been  increasing.  Fees  are  assessed  to  defendants  based 
on  a  sliding  scale,  from  $150  for  small  cases  to  thousands  of  dollars  for  major  offenses.  However,  if  the 
defendant  pays  $50  within  the  first  60  days  after  arraignment,  any  balance  of  the  fee  is  waived. 
Representation  is  not  contingent  upon  payment  of  the  fee;  the  public  defender  organization  retains  the 
fees  collected,  as  revenue.  This  model  deserves  further  study. 

In  other  states,  results  were  noted  which  resembled  the  process  in  Massachusetts.  In  Colorado,  for 
example,  a  performance  audit  conducted  by  the  State  Auditor  found  that  Public  Defender  staff,  who  are 
responsible  for  the  determination  of  indigence,  subject  to  review  by  courts,  "...do  not  routinely  or 
systematically  verify  the  accuracy  of... self-reported  data... (Some)  staff. .do  not  require  defendants  to 
show  any  proof  of  income  or  expenses... (information  is  verified  only  if  it  appears  suspicious. ..(Some) 
staff  do  not  document  their  reviews  of  the  data  used  to  calculate  income  and  determine  eligibility...  Many 
applications... are  missing  one  or  more  signatures."  The  State  Auditor  concluded  that  improvement  was 
needed  in  "...controls  over  verification  and  documentation  of  applicants'  self-reported  information.''6 

Other  more  rigorous  statutory  schemes  were  noted.  In  Hawaii,  for  example,  by  statute  a  person  waives 
his/her  right  to  counsel  by  refusing  to  furnish  any  information  pertinent  to  the  determination  of 
indigence;  and  appointed  attorneys  are  required  by  statute  to  advise  the  court  if  at  any  time  after 
appointment  counsel  has  reason  to  believe  that  a  defendant  is  financially  able  to  pay  all  or  a  part  of  the 
cost  of  representation  (Procedural  and  Supplementary  Provisions,  §§  802-4,  802-6;  see  Appendix  1 1). 

What  Services  Are  Provided  in  Other  States 

We  found  that  none  of  the  32  other  states  responding  to  our  survey  offered  legal  representation  to 
indigent  parties  in  the  full  range  of  cases  in  which  it  is  offered  in  Massachusetts. 

Of  the  32  responding  states,  in  seven  only  criminal  defense  services  are  provided.  In  the  states  in  which 
civil  representation  is  also  offered,  many,  but  not  all  provided  representation  in  mental  health 
commitment  cases  and  cases  involving  protection  of  children  from  abuse  and/or  neglect;  and  none 
provided  all  of  the  civil  representation  offered  in  Massachusetts 

How  Services  Are  Provided  in  Other  States 

We  found  that  Massachusetts  was  unique,  in  that  its  system  has  a  statewide  public  defender 
organization,  but  relies  primarily  on  private  attorneys. 

There  was  wide  variation  in  how  other  states  provide  legal  services  to  indigent  parties.  Most  have 
systems  involving  some  combination  of  public  and  private  attorneys.  Figure  34,  on  the  following  page, 
illustrates  how  legal  services  are  provided  in  multiple,  overlapping  categories  in  each  of  the  32  states 
responding  to  our  survey: 
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Figure  34  -  How  Legal  Services  are  Provided  by  32  States 
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Again,  county-based  systems  reported  internal  inconsistencies.  In  New  York,  according  to  the  NYSDA, 
as  of  1993  only  21  counties  outside  of  suburban  and  metropolitan  New  York  had  full-time  public 
defense  programs.  The  remaining  36  counties  had  only  small  panels  of  private  appointed  attorneys  or 
part-time  defender  offices.  There  was  wide  variation  in  the  public  defense  plans  chosen  by  counties:  36 
counties  had  public  defenders  as  their  primary  system;  14  had  assigned  private  attorney  programs  as 
their  primary  system;  and  12  counties  had  legal  aid  societies  as  their  primary  system.  In  addition,  each 
county  had  a  secondary  program  to  handle  conflict  cases.  There  were  approximately  86  public  defense 
programs  operating  in  New  York  State's  62  counties. 

In  Vermont  the  Office  of  the  Defender  General  "...performs  the  vast  majority  of  criminal  defense  in 
Vermont's  courts.  For  example,  in  FY  93,  the  Office  of  Defender  General  provided  counsel  to  98.7% 
of  all  felony  defendants  who  were  represented,  and  to  78.7%  of  all  misdemeanor  defendants  who  were 
represented  by  counsel  rather  than  appearing  prose."7 

Use  of  Private  Counsel 

Of  the  32  states  responding  to  our  survey,  66%  reported  that  legal  services  to  indigent  parties  were 
provided  at  least  in  part  by  private  court-appointed  attorneys.  Of  these  states,  52%  reported  that  there 
were  no  procedures  for  monitoring  the  quality  of  representation  provided  by  private  court-appointed 
attorneys;  and  86%  reported  that  there  was  no  mentoring  program  or  equivalent  for  these  attorneys. 

Rates  of  Payment 

We  found  that  Massachusetts  pays  among  the  lowest  hourly  rates  to  private  attorneys  nationwide.  Only 
nine  states  (Alabama,  Connecticut,  Florida,  Kentucky,  Mississippi,  New  Jersey,  New  Mexico,  New 
York,  Vermont)  reported  hourly  rates  of  reimbursement  to  private  attorneys  as  low  as  or  lower  than 
Massachusetts.  A  number  of  states  have  also  established  maximum  caps  on  reimbursement  for  types  of 
cases,  which  Massachusetts  has  not  done.  On  the  other  hand,  most  of  the  responding  states  which  use 
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private  attorneys  to  some  degree  have  not  established  caps  on  the  number  of  hours  private  attorneys  can 
bill  per  case  or  per  year,  as  Massachusetts  has  done. 

Of  the  32  states  responding  to  our  survey,  2 1  reported  that  private  attorneys  provide  some  of  the  legal 
representation  to  indigent  parties  in  their  jurisdictions.  Of  these,  16  reported  that  they  had  imposed  no 
limits  on  the  number  of  total  hours  a  private  attorney  could  bill  per  year,  or  the  number  of  cases  to 
which  a  private  attorney  could  be  assigned  per  year;  and  13  reported  no  limits  on  the  total  number  of 
hours  a  private  attorney  could  bill  per  case. 

We  obtained  from  the  NLADA  a  listing  of  the  hourly  rates  paid  to  private  attorneys  in  other  states, 
including  maximum  caps  on  fees,  compiled  by  Spangenberg  Group.  The  detailed  listing  of  these  rates 
can  be  found  in  Appendix  8. 

A  number  of  difficulties  created,  at  least  in  part,  by  low  rates  of  reimbursement  to  attorneys  were  noted. 
In  Kentucky,  in  1991,  a  judge  posted  a  notice  at  a  courthouse  indicating  a  "desperate"  need  for  counsel 
for  an  indigent  party  accused  of  a  capital  crime;  the  maximum  compensation  available  was  $1,250,  for 
all  stages  of  the  proceeding.  In  Tennessee  in  1992,  rates  of  $20/$30  for  out-of-court  and  in -court  time 
were  reduced,  for  a  limited  period,  to  $5/$7.50  per  hour.  When  funds  ran  out,  all  members  of  the  bar, 
regardless  of  experience,  were  required  to  accept  court  appointments  pro  bono.  In  1992,  South 
Carolina  had  the  lowest  level  of  fees  for  non-capital  felonies  nationwide  ($10/$  15),  until  a  State 
Supreme  Court  decision  overturned  the  statute  establishing  the  fees.8 

Caseload 

We  found  that  caseloads  for  CPCS  staff  attorneys  appeared  to  be  lower  than  caseloads  of  public 
defenders  in  many  other  states,  and  lower  than  maximum  national  standards.  We  also  found  that 
numbers  of  criminal  cases  and  numbers  of  appointments  in  criminal  cases  generally  were  increasing 
nationally,  while  they  are  decreasing  in  Massachusetts. 

In  a  report  issued  in  1 992,  NLADA  summarized  Lawyer  Equivalency  Standards  which  had  been  set  by 
the  National  Advisory  Commission  on  Criminal  Justice  Standards  and  Goals,  as  limits  which  should  not 
be  exceeded  by  public  defender  functions.  The  Commission,  appointed  by  the  Administrator  of  the  Law 
Enforcement  Assistance  Administration  (LEAA),  included  prosecutors,  judges,  defenders,  and  others. 
The  standards  were  summarized  as  follows:  for  felonies,  the  standard  is  150;  for  misdemeanors,  the 
standard  is  400;  for  juvenile  cases,  the  standard  is  200;  for  appeals,  the  standard  is  25;  for  mental  health 
commitment  cases,  the  standard  is  200.  The  caseload  standards  established  by  CPCS  for  private 
attorneys  in  Massachusetts  comport  with  these  national  standards.  We  computed  that  the  average 
annual  caseload  of  CPCS  staff  attorneys  (primarily  Superior  Court  felonies)  was  1 18,  which  falls  well 
within  the  limit  of  150  for  such  cases  noted  above. 

Caseloads  which  are  significantly  higher  than  established  standards,  and  than  those  observed  in 
Massachusetts,  were  reported  by  a  number  of  other  states.  However,  it  is  difficult  to  make  comparisons 
because  of  the  differences  in  defining  and  counting  "cases".  Most  public  defender  attorneys  reported 
having  a  mixed  caseload,  of  more  and  less  serious  and  time-consuming  matters  (e.g.,  misdemeanors, 
felonies,  parole  revocation  hearings,  arraignments,  requests  for  advice  or  other  support  which  never 
become  a  "case"). 
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Findings  in  other  states  regarding  monitoring  of  public  defender  caseloads  were  similar  to  our  findings 
regarding  CPCS.  For  example,  the  Colorado  State  Auditor  conducted  a  performance  audit  of  the  Office 
of  the  State  Public  Defender  (OSPD)  in  September,  1995.  Among  the  findings  was  the  conclusion  that 
the  OSPD  did  not  have  "...  a  systematic  method  for  collecting  sufficient,  timely,  or  comprehensive 
information  about  the  workloads  of  its  staff,  regional  trial  offices,  or  overall  operations.  Consequently, 
the  Office  has  limited  data  upon  which  to  base  decisions  about  resource  allocation  or  to  determine  the 
costs  for  various  activities  and  services."9 

Nationwide,  the  number  of  criminal  cases  has  risen  in  recent  years,  and  so  has  the  number  of  parties 
determined  to  be  indigent.  In  1982,  of  all  defendants  charged  with  felony  cases,  48%  received  court- 
appointed  counsel,  according  to  a  study  conducted  by  the  U.S.  Department  of  Justice.  Numerous  recent 
studies  in  a  number  of  areas  in  the  country  now  estimate  that  the  figure  is  80%  or  higher.  In  Vermont, 
as  noted  above,  the  Office  of  the  Defender  General  represents  approximately  99%  of  persons  charged 
with  felonies  who  are  represented  by  counsel. 

Of  the  32  states  responding  to  our  survey,  94%  reported  that  there  had  been  an  increase  in  criminal 
caseloads  over  the  past  three  years;  and  of  those,  70%  reported  that  resources  to  provide  legal 
representation  had  not  increased  correspondingly.  Of  the  various  causes  cited  for  the  increase  in 
criminal  caseloads,  the  most  common  were  increases  in  law  enforcement  and/or  aggressive  prosecution; 
increases  in  drug-related  cases;  population  increases;  and  increase  in  juvenile  crimes. 

We  also  asked,  in  those  states  in  which  legal  representation  is  provided  to  indigent  parties  in  civil 
matters  (e.g.,  civil  commitments  in  mental  health  cases,  family  law  cases),  if  there  had  been  an  increase 
in  civil  caseloads  over  the  past  three  years.  Of  the  17  states  responding  to  the  question,  13  reported  an 
increase,  and  of  those,  nine  reported  that  resources  had  not  increased  correspondingly. 

In  its  Annual  Report  for  FY  1995,  the  Los  Angeles  County,  California,  Office  of  the  Public  Defender 
provided  a  listing  of  numbers  of  attorneys,  total  cases,  caseload  per  attorney,  and  cost  per  case  (see 
Appendix  11).  Cases  include  misdemeanors,  felonies,  juvenile  matters,  probation  revocation  hearings, 
and  "miscellaneous  proceedings"  (e.g.,  progress  reports).  The  average  caseload  per  attorney  in 
California  ranged  from  a  low  of  350  in  Contra  Costa  county  to  1139  in  Los  Angeles  county,  a  69% 
increase  since  FY  1991.  In  part,  this  increase  resulted  from  passage  of  the  "Three  Strikes"  law  (see 
Part  IX,  below). 

A  significant  number  of  the  increased  cases  nationally  are  drug-related,  and  increased  workload  results, 
in  part,  from  mandatory  minimum  sentences  required  by  statute  for  these  offenses  in  many  states.  A 
study  by  the  American  Bar  Association's  Criminal  Justice  Section  in  1993  noted:  "Between  1985  and 
1991,  arrests  for  drug  offenses  increased  24%,  compared  to  an  increase  of  19%  for  all  non-drug 
arrests.... Between  1986  and  1991,  adult  arrests  rose  15%  and  the  total  number  of  state  prisoners  50%. 
In  drug  cases,  adult  arrests  rose  25%  while  persons  imprisoned  for  these  offenses  rose  327%."10 

In  Connecticut  in  FY  1994,  there  were  148  public  defenders  handling  98,000  cases,  or  approximately 
660  cases  per  attorney  overall.  Attorneys  handling  misdemeanors  and  less  serious  felonies  had  an 
average  caseload  of  1045  during  FY  1994  (418  felonies  and  627  misdemeanors).  Caseloads  in  public 
defender  offices  handling  more  serious  felonies  for  the  same  period  averaged  113  per  attorney.  The 
average  caseload  of  juvenile  delinquency  matters  during  the  same  period  was  716  per  attorney  (see 
Appendix  11). 
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We  noted  that  many  parties  recommend  that  the  workload  of  public  defenders  and  other  attorneys 
handling  such  matters  should  not  be  measured  in  terms  of  units  of  "cases"  or  "caseloads",  but  rather  in 
terms  of  weighted  time  standards  or  "work  units",  depending  on  the  amount  of  time  required  by  the 
average  attorney  to  perform  the  type  of  work  required.  For  example,  in  1980  the  National  Legal  Aid 
and  Defender  Association  (NLADA)  adopted  Standards  &  Evaluation  Design  for  Appellate  Defender 
Offices.  These  standards  include  both  case  weighting  and  a  "work  unit"  basis  for  calculation  of 
appropriate  staffing. 

Average  Cost  Per  Case 

We  noted  reports  from  numerous  states  which  indicated  that  the  cost  per  case  was  higher  than  in 
Massachusetts  (although,  again,  the  definition  of  "cases"  leaves  comparisons  subject  to  question).  The 
average  cost  for  all  types  of  criminal  cases  handled  by  private  attorneys  in  Massachusetts  in  FY  1995 
(approximately  80%  of  all  cases)  was  $134;  the  average  hourly  cost  for  all  criminal  cases  was  $27.60 
(see  Appendix  5). 

In  Kansas,  eighty-eight  counties  are  served  exclusively  by  private  counsel.  In  FY  1993,  appointed 
attorneys  were  paid  a  total  of  $5.4  million,  which  represented  a  24%  increase.  The  average  cost  per 
assigned  counsel  claim  was  $643.  The  courts  recovered  $700,000  in  assessed  fees  from  indigent 
defendants;  after  deducting  fees  collected,  the  net  cost  per  assigned  counsel  claim  was  $441.  A  public 
defender  pilot  project  established  in  one  county  proved  to  be  more  cost-effective  than  assigned  counsel, 
handling  cases  at  an  average  cost  of  $265;  Kansas  officials  reported  a  savings  of  $334,000.  See 
Appendix  11  for  a  summary  of  FY  1993  costs  per  case  in  Kansas. 

In  West  Virginia,  private  attorneys  accounted  for  67%  of  the  total  cost  of  legal  services  to  indigent 
parties  in  FY  1995.  The  hourly  rates  of  reimbursement  are  $45  out-of-court  and  $65  in -court,  with  a 
maximum  of  $3,000  except  for  life  felonies.  The  average  hourly  cost  of  cases  handled  by  private 
attorneys  is  $53.43,  and  the  average  cost  per  claim  is  $493.  For  cases  handled  by  public  defenders,  the 
average  hourly  cost  is  $44,  and  the  average  cost  per  case  is  $201.  See  Appendix  1 1  also  for  more 
detailed  information  regarding  West  Virginia. 

In  Los  Angeles  County,  California,  in  FY  1995  the  total  budget  for  indigent  criminal  defense  was 
approximately  $80  million.  The  average  cost  per  misdemeanor  handled  by  a  public  defender  was 
approximately  $70,  and  for  felonies  it  was  approximately  $800.  Total  average  cost  per  case  for  all 
cases  was  $183  statewide,  and  $120  in  Los  Angeles  County  (see  Appendix  11). 

In  Ohio,  the  county  public  defender  offices  handled  173,000  cases  in  FY  1994,  at  an  average  gross  cost 
per  case  of  $124.16,  of  which  the  State  Public  Defender  reimbursed  an  average  of  $51.50  per  case  in 
allowable  costs.  The  county  assigned  private  attorney  systems  handled  approximately  70,000  cases  in 
FY  1 994,  at  an  average  cost  per  hour  of  $3 1 ,  and  an  average  cost  per  case  of  $3 7 1 . 

In  Vermont,  the  system  includes  public  defender  offices,  assigned  private  attorneys  on  contract,  and  ad 
hoc  assigned  private  attorneys.  According  to  the  FY  1994  Annual  Report,  the  gross  cost  per  case  for 
each  was:  public  defenders  (75%  of  total  cases  disposed),  $253.60;  assigned  contract  counsel  (21%  of 
total  cases),  $197. 15;  and  ad  hoc  assigned  counsel  (4%  of  total  cases),  $45 1 .82  (see  Appendix  11). 
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In  Wyoming,  according  to  the  FY  1995  Annual  Report  of  the  Public  Defender  Program,  "...the  average 
hourly  costs  for  respective  attorney  services  were  as  follows: 


Personnel  services  (staff  attorneys) 

Long-term  contractors  (private,  part-time  attorneys) 

At-Will  Employee  Contracts  (attorneys) 

Outside  counsel  (ad  hoc  assigned  private  attorneys) 


Avg./hr/atty. 
Avg./hr/atty. 
Avg./hr/atty. 
Avg./hr/atty. 


$22.86  (inc.  benefits) 
$25.17 

$18.28  (inc.  benefits) 
$40.00 


Assessment  and  Collection  of  Fees  in  Other  States 

We  noted  that  most  other  states  responding  to  our  survey  had  a  low  record  of  collection  of  assessed 
fees. 

Of  the  32  states  responding,  28  (88%)  reported  that  indigent  parties  are  assessed  fees  to  offset  the  cost 
of  representation.  Most  of  those  states  (71%)  collected  50%  or  less  of  the  assessed  fees.  Figure  35 
illustrates  the  reported  percentages  of  fees  collected  by  these  states: 

Figure  35  -  Percentage  of  Fees  Collected  by  28  States 


Percentage  of  Responses 
0%  10%  20%  30%  40%  50%  60% 


SOURCE:  DOiCo  Surveys  to  States 

In  75%  of  the  responding  states,  the  fees  are  collected  after  representation  is  provided.  Of  the  28  states 
assessing  and  collecting  fees,  in  1 7  the  fees  are  collected  by  a  governmental  department,  including,  in 
some  cases,  the  public  defender  organization;  and  in  three  states  they  are  collected  by  a  private  vendor. 


Sixteen  states  reported  that  there  were  penalties  for  non-payment,  the  most  common  of  which  was 
probation  revocation. 
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Findings  in  other  states  were  similar  to  our  findings  concerning  the  practice  in  Massachusetts.  In 
Colorado,  for  example,  a  $25  fee  is  assessed  to  all  parties  applying  for  representation  by  the  State 
Public  Defender.  A  performance  audit  by  the  State  Auditor  concluded  that  "...most  applicants  for 
public  defender  representation  do  not  pay  the  fee.  Specifically,  we  estimate  that  in  FY  1994,  only  about 
20  percent  of  all  applicants  ...paid  the... fee.  About  one-half  of  all  applicants  were  excused  from  paying 
the  fee  because  they  were  either  in  custody  at  the  time  the  application  was  made  or  because  the  court 
waived  the  fee.  The  remainder  of  applicants  simply  avoided  paying  it  ...We  believe  that  part  of  the 
reason  for  the  low  rate  of  assessment  and  collection  is  that  the  purpose  and  importance  of  the  fee  has  not 
been  clearly  established  and  communicated  to  public  defenders,  court  clerks,  and  judges."11 

In  Kansas,  which  reported  a  collection  rate  of  70-79%,  according  to  the  Director  of  Operations  of  the 
State  Board  of  Indigents'  Defense  Services  recoupment  efforts  are  particularly  effective  because  one 
staff  person  spends  approximately  20%  of  his/her  time  working  closely  with  county  court  clerks, 
bringing  delinquent  cases  to  their  attention.  A  practice  of  providing  these  court  personnel  with  regular 
updates  of  the  status  of  payments  has  been  established.  They  then  use  this  information  to  pursue 
delinquent  defendants,  threatening  them  with  violation  of  parole. 

In  Montana,  the  Flathead  County  Public  Defender  estimated  that  assessed  fees  ($500  per  case)  were 
recovered  at  between  70-79%  as  well.  He  stated  that  collections  are  that  high  because  judges  make 
payment  of  fees  a  part  of  the  dispositional  order  and  vigorously  enforce  the  orders,  with  approximately 
20%  of  the  parties  against  whom  fees  are  assessed  being  incarcerated  for  failure  to  pay. 

In  New  Jersey,  according  to  the  First  Assistant  Public  Defender,  pursuant  to  statute,  since  1968 
defendants  have  been  billed  for  the  full  cost,  calculated  on  an  hourly  basis,  of  the  services  provided  by 
public  defender  attorneys.  The  usual  hourly  rate  is  approximately  $30,  or  $50  for  capital  cases.  The 
entire  annual  budget  of  the  Office  of  the  Public  Defender  is  approximately  $50  million,  but  total  billings 
are  estimated  to  exceed  that  amount.  A  determination  is  made  of  how  much  to  recover  from  each 
defendant,  based  upon  income  and  expenses.  Collection  procedures  include,  for  fees  over  $150,  filing 
notices  of  liens  on  real  estate;  and  a  set-off  program,  matching  defendant  identification  data  against  tax 
refunds  or  Homestead  Rebates.  However,  the  percentage  of  total  billings  recovered  is  very  small.  In 
FY  1995,  slightly  more  than  $1  million  was  recovered  from  all  sources. 

In  Ohio,  an  assessment  towards  the  cost  of  defense  in  the  form  of  a  premium  of  $1 1  is  attached  to  the 
bail  fee  in  every  case. 

Noteworthy  Model 

In  the  responses  and  reports  from  other  states,  we  noted  a  number  of  anecdotal  references  which  bear 
upon  issues  faced  by  Massachusetts.  In  particular,  we  noted  the  report  from  New  Mexico  regarding  its 
approach  to  technology  issues  for  the  statewide  criminal  justice  system. 

In  New  Mexico,  the  Public  Defender  Department  reported  that  it  is  actively  participating,  together  with 
the  courts,  district  attorneys'  offices,  probation  offices,  and  others  in  the  development  of  an  integrated 
criminal  justice  computer  systems  network.  All  public  defender  offices  have  LAN's,  95-100%  of  staff 
have  PC's,  all  offices  have  state  statutes  available  on  CD-ROM  and  access  to  the  Westlaw  on-line 
research  system,  and  all  offices  have  modems  to  facilitate  electronic  communications  (see  Appendix  1 1; 
note  that  the  period  7/1/93-6/30/94  is  referred  to  as  "FY  82"). 
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COLLECTIONS  OF  ASSESSED  FEES  IN 
MASSACHUSETTS 

BACKGROUND 

Pursuant  to  G.L.  c.  21  ID,  in  each  case  in  which  legal  counsel  is  appointed  to  represent  an  indigent 
person,  a  fee  of  $100  is  automatically  assessed,  unless  waived  by  the  judge.  This  fee  has  been  increased 
in  recent  years.  Effective  July  1,  1990,  a  fee  of  $40  was  assessed;  the  fee  was  increased  to  $75  effective 
July  1,  1991;  and  the  current  $100  fee  was  approved  effective  July  1,  1994. 

A  separate  revenue  maximization  pilot  project  in  certain  courts  is  being  conducted  under  the  supervision 
of  the  Office  of  the  Comptroller,  mandated  by  Section  259  of  Chapter  38  of  the  Acts  of  1995. 
According  to  the  Comptroller's  Office,  a  comprehensive  Request  for  Proposals  was  issued,  and  only  one 
proposal  was  received.  As  of  mid- January,  1996,  the  proposal  was  under  review. 

We  were  not  asked  to  review  and  report,  as  part  of  this  engagement,  on  the  process  of  assessing  and 
collecting  fees  or  other  charges  from  parties  for  whom  counsel  is  appointed.  However,  in  reviewing 
issues  of  the  determination  of  indigence  we  reached  certain  observations  pertinent  to  the  collection  of 
revenues. 

ANALYSIS 

It  is  possible  to  address  a  substantial  portion  of  the  cost  issues  in  this  area  by  collecting  assessed  fees 
more  effectively.  As  noted  above,  the  average  cost  per  case  for  District  Court  criminal  cases  ($1 12.43), 
which  comprise  76%  of  all  cases,  is  only  slightly  more  than  the  assessed  fee  of  $100.  Focusing  on 
effectively  collecting  these  fees  could  offset  a  substantial  portion  of  the  cost  of  these  cases.  Based  upon 
data  from  the  court  system,  it  appears  that  a  small  percentage  of  assessed  fees  is  collected.  There  were 
approximately  300,000  appointments  in  FY  1995  (of  which  a  certain  number  were  "reduced  counsel 
fee"  cases,  i.e.,  the  party  was  determined  to  be  indigent  but  able  to  pay  a  portion  of  the  cost  of 
representation,  usually  more  than  $100).  At  $100  per  case,  potential  revenues  from  300,000  cases 
would  total  $30  million.  Even  if  in  50%  of  cases  the  fee  was  waived,  potential  revenue  would  amount 
to  $15  million.  A  total  of  approximately  $3.8  million  was  collected  in  FY  1995,  from  both  assessed 
fees  and  "reduced  counsel"  fees,  according  to  CPCS  records. 

According  to  attorneys  and  Probation  Officers  we  interviewed,  judges  frequently  order  community 
service  in  lieu  of  payment  of  these  fees.  Also,  while  responsibility  for  collection  of  the  fee  rests  with  the 
Probation  Office,  the  ability  to  enforce  sanctions  for  non-payment,  such  as  determining  that  delinquent 
parties  are  in  default  and  placing  them  in  custody,  rests  with  clerks  of  courts  and  judges.  Based  on  our 
interviews  with  judges,  Probation  Officers,  and  attorneys,  and  our  observations  of  court  operations,  it 
appears  that  there  is  little  or  no  penalty  for  non-payment  of  these  fees  or  charges. 
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CONCLUSIONS  AND  RECOMMENDATIONS 

•  We  conclude  that  little  consistent  enforcement  of  collections  of  fees  is  occurring  in  Massachusetts. 
It  appeared  that  enhanced  collection  and  enforcement  procedures  could  have  a  significant  impact  on 
the  amount  of  fees  collected. 

•  We  recommend  that  the  court  system  review  its  policies  and  practices  regarding  collection  of  these 
and  other  fees.  We  recommend  that  the  courts  consider  implementing  some  of  the  procedures  which 
have  proved  to  be  effective  in  other  states,  such  as  assigning  full-time  staff  to  collection  of  fees  and 
more  rigorously  penalizing  failures  to  pay,  where  appropriate. 
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PART  IX 

OBSERVATIONS  OF  THE  CRIMINAL 
JUSTICE  SYSTEM  

CAUSES  OF  COST  INCREASES 

As  noted  in  the  Introduction,  the  cost  of  providing  legal  services  to  the  indigent  in  Massachusetts  has 
been  steadily  increasing  in  recent  years.  This  section  is  a  discussion  of  some  of  the  causes  for  cost 
increases  which  we  noted. 

FAMILY  LAW  CASES 

Several  factors  contribute  to  the  increasing  costs  in  the  Children  and  Family  Law  area.  There  has  been 
a  steady  increase  in  the  number  of  cases  (see  Figure  8  in  the  Introduction).  In  addition,  according  to  the 
Director  of  the  CPCS  Child  and  Family  Law  Unit  changes  in  the  statutory  scheme  enacted  in  1992 
added  the  risk  of  termination  of  parental  rights  to  the  available  remedies  in  "care  and  protection"  (C&P) 
proceedings,  which  has  resulted  in  cases  being  litigated  more  vigorously  than  in  the  past.  These 
statutory  changes  also  increased  the  complexity  of  C&P  and  termination  of  parental  rights  proceedings 
under  G.L.  c.  210,  thereby  adding  to  the  time  attorneys  must  spend  preparing  for  and  trying  such  cases. 
The  number  of  appeals  in  C&P  cases  have  more  than  doubled  from  FY  1994  to  FY  1995.  Additionally, 
some  courts  have  introduced  special  sessions  in  which  a  judge  is  assigned  full-time  to  try  "210"  cases, 
in  response  to  mounting  backlogs.  As  noted  in  the  Introduction  (see  Figure  9),  increases  in  payments  to 
private  attorneys  in  family  law  cases  from  FY  1993  to  FY  1995  totaled  approximately  $3  million,  or 
57%  of  the  total  increase  in  payments  to  private  attorneys,  and  48%  of  the  overall  increase  in  costs,  in 
that  period. 

CRIMINAL  CASES 

Another  primary  cause  of  cost  increases  appears  to  be  that  although  the  overall  number  of  appointments 
in  criminal  cases  has  decreased,  the  complexity  of  these  cases,  and  therefore  the  workload  for  private 
and  public  attorneys,  has  increased. 

In  our  interviews  and  surveys  of  private  attorneys,  CPCS  staff  attorneys,  and  judges,  many  cited  four 
recent  changes  in  the  structure  and  practices  in  the  criminal  justice  system  in  Massachusetts  which,  in 
combination,  have  had  a  significant  effect  on  increasing  the  complexity  of  cases  and  therefore  the 
workload  and  cost  per  case  of  defense  attorneys: 
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1.  Mandatory  Sentencing:  Along  with  many  other  states,  Massachusetts  has  enacted,  in  recent  years, 
laws  which  make  the  penalties  for  a  number  of  offenses,  such  as  drug-related  offenses,  mandatory 
and  more  severe.  These  laws  typically  prohibit  prosecutors  and  judges  from  negotiating  or 
approving  plea  agreements  for  lesser  penalties.  A  criminal  defendant  faced  with  a  lengthy, 
mandatory'  term  of  incarceration  has  no  incentive  to  enter  a  guilty  plea;  as  a  result,  many  more  cases 
are  going  to  trial.  Because  the  possible  penalties  are  more  severe,  defense  attorneys  work  harder  to 
present  more  vigorous  defenses,  using  more  support  services  such  as  investigators  and  expert 
witnesses.  In  addition,  as  a  result  of  practices  outlined  below,  more  of  these  trials  are  conducted  in 
the  Superior  Courts. 

In  early  November,  1995,  the  Massachusetts  House  Special  Committee  Reviewing  Minimum 
Mandatory  Sentencing  issued  a  Report  on  "...shortcomings  in  the  dispensation  of  justice  in  the 
present  system  and  the  financial  burden  which  has  been  placed  upon  the  taxpayer  as  a  result  of 
these  shortcomings." 

The  Committee's  Report  stated  that  "...(p)rison  construction  incurs  an  enormous  cost.  Modern 
misconceptions  measure  a  state's  toughness  on  crime  by  the  number  of  prisons  under  construction, 
the  hiring  of  additional  prison  personnel  and  the  length  of  sentences  served  by  inmates.  This... errant 
philosophy  is  financially  debilitating  to  the  Commonwealth... This  would  all  be  worthwhile  provided 
that  the  desired  result  was  achieved.  However,  crime  is  not  deterred,  rehab ilitation  programs  are 
not  set  in  place  and  prison  overcrowding  remains  an  epidemic."12  The  Committee  proposed  several 
pieces  of  legislation,  including  giving  judges  discretion  to  depart  from  mandatory  sentences. 

Such  statutory  increases  in  mandatory  sentences  have  been  a  national  trend,  and  reports  we  received 
accompanying  responses  to  our  survey  of  other  states  included  studies  of  the  results.  One  such 
study  was  on  the  impact  of  the  California  "Three  Strikes"  law  in  Los  Angeles  County.  This  study 
was  conducted  by  the  "Three  Strikes  Subcommittee"  of  the  Los  Angeles  Countywide  Criminal 
Justice  Coordination  Committee,  including  representatives  from  Municipal  and  Superior  Courts,  the 
District  Attorney's  Office,  the  U.S.  Attorney's  Office,  the  Police  Department,  the  Sheriff  s 
Department,  Public  Defender  Offices,  and  the  Probation  Department. 

The  report,  issued  in  November  of  1995,  reaches  several  conclusions  which  are  analogous  to  our 
observations  of  trends  in  Massachusetts,  including  that: 

*  "Although  they  constitute  only  a  small  fraction  of  new  felony  filings,  strike  cases  are  tying  up 
an  excessively  disproportionate  share  of  justice  system  resources  for  prosecution,  indigent 
defense,  trial  courts  and  jails.  Strike  cases  are  backlogging  in  the  justice  system  and  remaining 
open  for  significantly  longer  time  periods. 

*  Over  85%  of  the  defendants  charged  with  two  and  three  strike  cases  are  represented  by  some 
type  of  court-appointed  counsel  at  County  expense. 

*  Two  strike  cases  are  half  as  likely  and  three  strike  cases  seven  times  less  likely  to  result  in  a 
certified  plea  at  an  early  stage. 

*  Criminal  jury  trials  in  Superior  Court  have  increased  25%  and  strike  cases  accounted  for  44% 
of  all  felony  trials. 


Daniel  Dennis  &  Company 


Page  114 


Performance  Review  of  C.P.C.S.  PART  IX  -  OBSERVATIONS 


*  The  "Three  Strikes  Law"  has  resulted  in  a  significant  impact  on  costs  for  the  entire  criminal 
justice  system;  for  FY  1994-95  the  County's  costs  for  the  "Three  Strikes  Law"  was  over  $101 
million;  by  FY  1996-97  the  projected  costs  will  be  $309  million  -  a  306%  increase  over  FY 
1994-95."13 

In  our  survey  to  Massachusetts  judges,  a  number  reported  that  the  frequency  and  amount  of 
requests  for  indigent  court  costs  had  increased  because  of  defendants  facing  longer  mandatory 
sentences.  Indigent  court  costs  have  increased  approximately  33%  ($1  million)  over  the  past  three 
years,  primarily  in  psychiatric  examination  and  testimony,  forensic  experts,  and  investigators  (see 
Figure  7,  in  the  Introduction).  CPCS  reports  that  its  expenses  for  court-ordered  experts  increased 
61%  over  recent  years,  from  $810,000  in  FY  1993  to  $1.33  million  in  FY  1995. 

2.  Change  in  the  Trial  DeNovo  System:  The  prior  trial  de  novo  system  mandated  that  a  criminal 
defendant  be  afforded  a  non-jury  trial,  and  then,  if  s/he  wished,  an  appeal  to  a  jury  of  six.  This  was 
criticized  as  a  redundant,  "two-tiered"  system.  According  to  CPCS  management,  however,  in 
practice  a  small  number  of  defendants  claimed  a  second  trial.  As  a  result  of  the  elimination  of  the 
trial  de  novo  system,  the  process  in  the  District  Courts  is  more  elaborate;  the  length  and  cost  of 
cases  in  the  District  Court  have  increased. 

3.  Prosecutorial  Practice  of  Direct  Indictment  to  the  Superior  Court:  In  recent  years,  according  to 
many  attorneys,  prosecutors  have  used  the  grand  jury  process  much  more  frequently  than  before,  so 
that  many  more  cases  are  brought  to  the  Superior  Court  by  direct  indictment  rather  than  first  going 
through  the  process  of  a  "probable  cause"  hearing  in  the  District  Court.  The  result  has  been  an 
increase  in  the  number  of  trials  in  the  Superior  Court  and  a  reduction  in  trials  in  the  District  Courts 
(see  Appendix  12).  Also,  fewer  cases  are  resolved  by  pleas;  this  used  to  occur  more  frequently 
because  the  prosecution  and  the  defense  were  better  able  to  assess  the  strength  of  a  case  after  a 
hearing  in  the  District  Court.  Further,  the  defense  attorney  must  now  conduct  more  discovery  at  the 
Superior  Court  level,  because  of  the  loss  of  the  opportunity  to  examine  the  prosecution's  witnesses 
in  the  probable  cause  hearing.  These  more  complex  trials  increase  costs. 

4.  Preventive  Detention  Hearings  Under  G.L.  Chapter  276,  §58A:  This  statute,  enacted  in  late 
1994,  authorizes  the  prosecution  to  file  a  petition  requesting  the  court  to  determine  that  a  defendant 
is  dangerous  and  therefore  should  be  denied  bail.  In  such  an  instance,  a  "mini-trial"  is  held  on  this 
issue  early  in  the  case,  long  before  the  case  goes  to  trial.  A  hearing  is  held  on  short  notice,  at  which 
both  sides  present  and  examine  witnesses.  The  judge's  determination  may  be  appealed,  which 
requires  further  preparation  and  argument.  The  frequency  of  the  use  of  this  practice  varies  between 
counties,  but  based  upon  our  interviews  of  CPCS  staff  attorneys  and  private  attorneys,  the 
workload  per  case  has  increased  significantly  in  some  areas.  In  one  county,  defense  attorneys 
estimated  that  this  practice  is  used  by  the  District  Attorney  in  half  of  all  criminal  cases. 

COURT  SCHEDULING 

Another  factor  which  significantly  affects  the  cost-effectiveness  of  providing  legal  services  to  indigent 
parties  is  the  scheduling  of  trials  and  hearings  in  courts.  As  noted  above,  a  significant  percentage  of  the 
payments  made  to  private  attorneys  during  FY  1995,  approximately  $5.88  million  or  12.5%  of  all 
payments  made  to  private  attorneys  for  that  year,  was  for  waiting  time  (see  Figure  14  in  Part  VI). 


Daniel  Dennis  &  Company 


Page  115 


Performance  Review  of  C.P.C.S.  PART  IX  -  OBSERVATIONS 


LACK  OF  TIMELY  TRANSMISSION  OF  NOTICES  OF  APPOINTMENT  OF 
COUNSEL 

It  was  also  noted  that  Courts  do  not  transmit  Notices  of  the  Appointment  of  Counsel  (NAC's)  to  CPCS 
in  a  timely  manner.  CPCS  provided  a  statistical  review  of  the  average  number  of  days  required  for 
transmission  of  NAC's  received  in  two  sample  months,  November  and  December  of  1995.  The  average 
number  of  days  between  the  date  an  attorney  was  appointed  and  the  date  the  NAC  was  received  by 
CPCS  ranged  from  four  to  60,  and  averaged  16  days  (more  than  two  weeks)  overall.  Of  the  total  of 
34,382  NAC's  received  during  that  two-month  period,  153  were  received  by  CPCS  more  than  180  days 
(six  months)  after  the  date  an  attorney  was  appointed.  Approximately  1,600  NAC's  were  submitted 
during  this  period  by  one  urban  District  Court  in  an  average  of  seven  days;  but  the  67  NAC's  submitted 
by  one  suburban  District  Court  during  this  period  took  an  average  of  39  days  to  transmit. 

This  significant  delay  in  notifying  CPCS  of  appointment  of  attorneys  creates  problems  with  the  efficient 
delivery  of  services.  One  example  is  impairment  of  recent  progress  in  streamlining  and  speeding  up 
payments  to  attorneys  through  the  Telebill  system;  bills  get  rejected  by  the  computerized  payment 
program  if  the  NAC  is  not  on  file.  Of  the  4,000  bills  submitted  through  the  Telebill  system  in 
December,  1995,  the  CPCS  Director  of  Financial  Management  estimated  that  25%  were  rejected  due  to 
the  absence  of  a  NAC. 

CPCS  wants  to  encourage  the  use  of  this  system,  as  it  represents  significant  progress  in  making  the  bill- 
payment  process  faster  and  more  cost-effective.  Some  private  attorneys  even  reported  that  they  will 
reduce  their  bill  below  the  $250  limit  for  this  expedited  process  in  order  to  receive  payment  in  a  more 
timely  manner.  However,  attorneys  also  report  that  they  are  getting  discouraged  from  using  the  Telebill 
system  due  to  technical  problems,  such  as  those  arising  from  the  absence  of  NAC's. 

DEFAULTS 

One  additional  source  of  inefficiency  in  the  court  system  noted  is  the  large  number  of  daily  defaults  in 
criminal  cases.  Many  cases  scheduled  for  hearing  or  trial  cannot  proceed  each  day  because  the  party 
fails  to  appear.  Judges  interviewed  estimated  that  in  some  courts  defaults  occur  in  as  many  as  25-30% 
of  the  cases  scheduled  each  day,  and  that  defaults  occur  at  some  stage  in  50-60%  of  all  cases.  This 
contributes  to  the  large  amount  of  time  billed  by  attorneys  for  waiting  in  court,  and  generally  wastes  the 
time  of  the  court,  the  attorneys,  witnesses  on  both  sides  of  the  case,  interpreters,  and  others.  Further,  if 
the  defendant  appears  in  court  on  another  day,  voluntarily  or  otherwise,  the  attorney  originally 
appointed  is  unlikely  to  be  present.  Often  a  second  attorney  is  appointed  so  that  the  matter  may  proceed 
that  day,  contributing  to  further  inefficient  use  of  attorney  resources  through  duplication  of  effort. 

The  Commissioner  of  Probation  suggested  one  factor  preventing  stricter  enforcement  of  appearances,  at 
least  in  Boston,  is  the  unavailability  of  a  central  court  facility  for  arraignments,  with  adequate  holding 
cells.  In  Boston  there  are  nine  different  District  Courts  (including  the  Boston  Municipal  Court)  at 
which  arraignments  may  occur  daily.  Some  defendants  have  cases  active  in  multiple  courts 
simultaneously;  some  have  multiple  defaults  outstanding  from  different  courts  simultaneously.  Placing 
defendants  who  have  defaulted  in  custody  exacerbates  existing  overcrowding  in  the  jails,  an  issue  which 
has  been  the  subject  of  lawsuits  challenging  the  conditions  of  incarceration.  The  newly  implemented 
Warrant  Management  System  is  already  producing  results,  according  to  Chiefs  of  Probation  we 
interviewed,  so  that  more  defendants  with  outstanding  default  warrants  are  being  brought  into  courts 
every  day,  but  the  system  does  not  provide  the  capacity  to  take  effective  enforcement  action. 
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Developing  a  central  court  for  all  arraignments,  with  a  large  number  of  holding  cells,  is  one  possible 
solution. 

INCONSISTENT  DEFINITIONS  OF  "CASES" 

Our  ability  to  conduct  many  of  the  analyses  required  by  the  legislature  was  frustrated  by  systemic 
inconsistencies  in  the  definitions  and  mechanisms  for  counting  "cases".  For  example,  CPCS  maintains 
good  records,  as  part  of  its  bill-paying  function,  of  Notices  of  Appointment  of  Counsel  (NAC's)  issued 
by  courts  for  cases  in  which  private  attorneys  are  appointed,  but  does  not  maintain  the  same  records  for 
cases  in  which  CPCS  staff  attorneys  are  appointed.  Further,  the  definition  of  a  "case"  varies  from 
courts,  which  use  the  docket  number  per  offense,  to  CPCS,  where  the  key  identifier  is  the  NAC,  which 
is  the  assignment  of  one  defendant  (even  in  cases  involving  multiple  offenses).  According  to  court 
officials,  the  statistics  regarding  "cases"  even  differ  between  courts  (i.e.,  the  District  and  Superior 
Courts)  and  within  courts  (i.e.,  the  statistics  maintained  by  the  Clerk  of  Courts  and  those  maintained  by 
the  Probation  Department  in  the  same  court). 

This  can  be  observed  in  differences  in  terminology  and  statistics  quoted  by  the  court  system.  In  the  FY 
1994  Annual  Report  of  the  State  of  the  Massachusetts  Court  System,  issued  by  the  Supreme  Judicial 
Court,  we  noted  that  the  following  statistics  were  reported  for  FY  1994.  The  District  Court  Department 
reported  approximately  550,000  "charges  entered",  in  approximately  275,500  "complaints  entered"; 
and  the  Boston  Municipal  Court  Department  (BMC)  reported  9,144  "criminal  cases  entered";  however, 
the  Office  of  the  Commissioner  of  Probation  (OCP)  reported  approximately  247,400  "arraignments"  in 
the  District  Courts  and  the  BMC.  The  Superior  Court  Department  reported  approximately  8,100 
"criminal  cases  entered";  the  OCP  reported  approximately  6,400  "arraignments".  The  District  Courts 
reported  a  total  of  approximately  22,800  "cases  entered"  of  delinquency,  Care  and  Protection  (C&P), 
and  Children  in  Need  of  Services  (CHINS);  the  Juvenile  Courts  reported  approximately  1 1,200  "cases 
entered"  in  delinquency  proceedings,  2,900  CHINS  petitions,  and  1,100  C&P  petitions;  the  OCP 
reported  21,000  juvenile  "arraignments". 

It  is  common  for  an  indigent  criminal  defendant  to  be  initially  arraigned  in  the  District  Court,  for  which 
an  attorney  will  be  appointed,  and  a  NAC  issued;  and  subsequently  directly  indicted  by  the  District 
Attorney  in  the  Superior  Court,  where  appointment  of  an  attorney  and  issuance  of  a  NAC  occur  again. 
As  a  result,  there  will  be  two  NAC's,  sometimes  involving  appointment  of  two  different  attorneys. 
Also,  one  NAC  in  the  District  Court  may  represent  one  defendant  charged  with  multiple  offenses  (and 
therefore  multiple  docket  numbers);  but  once  separate  indictments  are  returned  on  each  of  those  charges, 
they  may  be  counted  as  multiple  docket  numbers  in  the  Superior  Court.  As  a  result  of  these 
considerations,  we  were  unable  to  determine,  with  precision,  answers  to  some  of  the  questions  regarding 
caseload  and  costs  per  case  asked  by  the  legislature. 

•  We  recommend  that  the  Judiciary  review  its  practices  for  counting  cases  and  issuing  NAC's  and 
consider  establishing  one  consistently  applied  definition  of  a  "case",  to  enable  monitoring  and 
analysis. 
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Section  323  of  Chapter  38  of  the  Acts 

of  1995 


Section  323  of  Chapter  38  of  the  Acts  of  1995 

i 

SECTION  323.  Notwithstanding  the  provisions  of  any  general  or  special  law; 
to  the  contrary.  the  inspector  genersl  of  the  cosnonwttl th  it  hereby  autho- 
rised and  directed  to  enter  into  a  contract  to  conduct  a  study,  evaluation  and 
analysis  and  to  aeek  recommendations  pertaining  to  the  effectiveness,  opera- 
tion, management,  and  fiscal  affairs  of  the  committee  for  public  counsel  ser- 
vices, established  under  the  provisions  of  chapter  two  hundred  and  eleven  D  of 
the  Central  Lavs ;  provided,  however,  that  ssid  study,  evaluation  and  analysis 
shall  address  the  following  issues i 

(1)  an  assessment  of  its  governance  and  management,   including  its  profes- 
sional stsndsrds,  management  policies,  and  stcuetursl  organisation; 

(2)  an  assessment  of  its  office  structure,  Including  the  feasibility  of 
maintaining  a  central  office,  district  offices,  a  central  library,  and  dis- 
trict librarlesi 

(3)  an    assessment  of  its  admini strat ive  office.  Including  its  structure, 
staffing  levels  and  policies; 

(4)  an  assessment  of  its  staff  attorneys,   including  qualifications,  Mr- 
Ing  practices  and  policies,  training,  caseload  and  salaries: 


(5)  an  assessment  of  the  use  of  prlvste  attorneys  to  represent  indigent 
defendants,  including  qualifications,  training,  appointment  policies  and  prac- 
tices, caseload  and  earnings: 

(6)  an  assessment  of  cases  handled  by  its  staff  attorneys  and  those  cases 


handled  by  private  attorneys  as  it  relates  to  the  cost  of  defense; 

(7)  an  assessment  of  the  methods,  practices  and  services  provided  by 
staff  attorneys  and  private  attorneys  as  they  relate  to  the  cost  of  defense: 

(6;  an  assessment  of  the  method,  procedure  and  process  to  audit,  review 
and  pay  all  bills  submitted  by  prlvste  attorneys; 

(9)  sn  assessment  of  the  method,  procedure  snd  process  to  monitor  case- 
load and  activities  of  stsff  attorneys; 


(10)  an    assessment    of    the  practrce.  procedure  and  process  used,   if  any, 
for  )udgcs  to  review  bills  of  private  sttorneys; 

(11)  an  aasessaent  of  the  rste  of  payment  for  private  attorneys.  Including) 
the  hourly  method  of  payment  and/or  the  flat  rate  per  case  method; 

(12)  an  Assessment  of  the  process,  procedure  and  methodology  of  determin- 
ing   and  verifying  whether  a  defendant  is  Indigent  before  appointment  of  coun- ( 

i 

s.l: 

■ 

113)     an  assessment  of  the  concept  of  "indigence".   Including  an  evaluation1 


of  Income  guidelines,  assets,  and  other  criteria  used  to  determine,  including 
a  survey  of  the  services  provided   in  other   states  to  appoint  counsel   to  lndi- 


gent  dttandanti.  including  tht  us*  of  privet*  counsel,  rate  Of  payment,  veri- 
fication of  Indigency,  caseload  and  average  cost  per  case; 

(14)  an  assessment  of  the  effectiveness,  financial  benefits  and  cost  ef- 
fectiveness of  having  contracts  with  a  county  bar  advocate  program  to  adminis- 
ter the  appointment  of  private  attorneys  to  represent  Indigent  defendants. 

(15)  an  aasessment  of  the  financial  impact  of  not  appointing  an  attorney 
to  represent  an  indigent  defendant  where  there  is  no  likelihood  of  incarcera- 
tion; and 

(1()  an  assessment  of  the  costs,  effectiveness,  policies  and  practices  of 
the  committee's  mental  health/family  lav  unit,  including  caseload.  staffing, 
appointment  of  counsel,  and  earnings. 

The  methodology  of  said  study,  evaluation  and  analysis  should  reflect  pro- 
fessional standards  and  practices  of  the  industry,  but  shall  Include  a  survey 
of  attorneys,  judges,  and,  judicial  personnel.  Said  etudy,  evaluation  and 
analysis,  which  shall  also  include  recommendations  regarding  the  above  de- 
scribed Issues,  shall  be  filed  with  tne  house  and  senate  committees  on  ways 
and  means  on.  or  before  March  first,  nineteen  hundred  and  ninety-six. 
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Description  of  Information  Available 


(1)  CPCS  governing  statute  M.G.L.  Chapter  21 ID 

(2)  Rules  and  Regulations  adopted  by  Members  of  CPCS 

(3)  CPCS  Membership  (Attachment  A) 

(4)  Organization  Chart 

(5)  Management  policies — Hiring  Policies  and  Procedures,  Leave 
Benefit,  Travel,  Sick  Leave  Bank  and  Ergonomic  Injury 
Prevention  Policies 

(6)  Personnel  Roster--Staf f ing  by  office/function 

(7)  Staff  Attorneys--Polices ,  procedures  and  practices 
applicable  to  hiring,  performance  standards,  performance 
evaluation,   caseload  and  salaries 

(8)  Private  Attorneys — Applicable  policies  and  procedures 
covered  in  Manual  for  Counsel  Assigned  Through  the  Committee 
for  Public  Counsel  Services 

(9)  Audit  and  Oversight  Operations  Manual  relating  to  private 
attorney  bills 

(10)  SJC  Rule  3:10  relating  to  assignment  of  counsel  including 
process  for  determination  of  indigency  status  effective 
10/1/93  as  amended 

(11)  Description  of  legal  staff  training  programs 

(12)  Database  System  (Attachment  B) 


NOTE:   Practice  for  judges  to  review  bills  of  private 

attorneys  abolished  in  1992   (Chapter  133,   Section  556 
Acts  of  1992).     Only  standard  of  performance  subject 
to  review  by  judge. 


COMMITTEE  FOR   PUBLIC  COUNSEL  SERVICES 


MANUAL  FOR  COUNSEL  ASSIGNED  THROUGH  THE 
COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 

POLICIES  AND  PROCEDURES 


JUNE,  1995 

This  manual  is  designed  to  inform  attorneys  who  are  interested  in 
representing  indigent  clients  through  the  Committee  for  Public 
Counsel  Services  of  the  qualification,  training,  and  performance 
requirements,  the  payment  process,  the  applicable  court  rules,  and 
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Public  Counsel  Services  are  required  to  follow  these  procedures . 


The  Commonwealth  of  Massachusetts 
COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


Geraldine  S.  Hines,  Chair 
John  J.   Bonistalli,   Vice  Chair 
Sarah  Jennings  Hunt,  Secretary 

Louis  P.  Aloise 
Charles  P.  Andrade 
Professor  Charles  M.  Burnim 
Anthony  J.  DeMarco 

Edward  J.  Duggan 
Patricia  M.  Dunbar 

Ronald  F.  Kehoe 
Janet  Kenton-Walker 
Jacqueline  Y.  Parker 
Walter  B .  Prince 
Honorable  Robert  H.  Quinn 
Joan  C.  Stanley 


William  J.  Leahy,   Chief  Counsel 


Committee  for  Public  Counsel  Services 
470  Atlantic  Avenue,   Suite  700 

Boston,   MA  02210 
(617)    482-6212  or    (800)  882-2095 
FAX:    (617)  988-8494 


MANUAL  FOR  COUNSEL  ASSIGNED  THROUGH 
THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
POLICIES  AND  PROCEDURES 

PAGE 

I.        SUMMARY  OF  RECENT  CHANGES   IN  CPCS  POLICIES  1 


II.  INFORMATION  REGARDING  CERTIFICATION  AND 

ASSIGNMENT  PROCEDURES  10 

A.  Criminal 

1.  District  Court  jurisdiction  11 

2 .  Murder  12 

3.  Superior  Court  jurisdiction  14 

4.  Post -Conviction  16 

5.  Delinquency  17 

B.  Civil 

1.  Mental  Health  18 

2.  State  Intervention  and  Parental  Rights  20 

3.  Minors  Petitioning  for  Abortion  23 

III .  PERFORMANCE  STANDARDS  2 5 

A.  Criminal 

1.  District  Court  jurisdiction,  Superior 

Court  jurisdiction  &  Murder  Cases  26 

2.  Delinquency  51 

3.  Post -Conviction  61 

B.  Civil 

1.  Civil  Commitment  64 

2 .  Guardianship  with  Authority  to 

Administer  Extraordinary 

Medical  Treatment  Cases  6  8 

3 .  Representation  of  Children  in  State 

Intervention  and  Parental  Rights 

Termination  Cases  72 

4 .  Representation  of  Parents  in  State 

Intervention  and  Parental  Rights 

Termination  Cases  76 

5.  Civil  Appeals  80 

6.  Minors  Seeking  Abortion  83 

IV.  POLICIES  AND  PROCEDURES  GOVERNING  COMPENSATION 

A.  General  Billing  Policies  and  Procedures  86 


1.     Publication  of  CPCS  Policies 


86 


2.  -Late  Bills  86 

3.  Caseload  Limits  88 

4.  1800  Hour  Limits  88 

5.  Interim  Billing  89 

6.  Two  County  Limit  89 
a.     Bilingual  Attorneys  89 

7.  CFL  Pending  Caseload  Limit  9  0 

8.  CFL  Client  Contact  Form  91 

9.  Audit  &  Oversight  Department  93 

a.  Submission  of  bills  93 

b.  Waiting  time  94 

c.  Expenses  95 

d.  No-Case  duty  days  98 

e.  Interim  billing  99 

10.  Rates  99 

11.  Instructions  for  Completion  of  Forms --NAC's 

RFP's,   Dispositional  Reports  100 

B.  Indigent  Court  Costs  Fund  107 

a.     Instructions  for  Completion  of 

Payment  Voucher  Form  116 

C.  Scope  of  CPCS  Services   (Right  to  Counsel)  119 

D.  Grievance  Procedure  122 

E.  Disciplinary  Procedure  -  Billing  Irregularities  123 

F.  Offense  Codes  125 

G.  Court  Codes  135 

V.  APPLICABLE  STATUTE  AND  COURT  RULES  140 

M.G.L.    C.211D  141 

SJC  Rule  3:10  -  Assignment  of  Counsel  and 

Determination  of  Indigency  149 

Other  Court  Rules  156 

VI.  DIRECTORY  OF  OFFICES  AND  TELEPHONE  NUMBERS  160 

A.  County  Bar  Advocate  Programs  161 
1.     Staff  attorneys  162 

B.  CPCS  Public  Counsel  Offices  163 

C.  Other  Resources  164 


I.    SUMMARY  OF  RECENT  CHANGES  IN 
COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
ASSIGNMENT  REQUIREMENTS  AND  BILLING  SYSTEM 


SUMMARY  OF  RECENT  CHANGES 

A.  Publication  of  Policies  of  the  Committee  for  Public 
Counsel  Services 

All  attorneys  receiving  case  assignments  through  the 
Committee  for  Public  Counsel  Services  receive  the  Committee's 
Training  Bulletin,  published  quarterly.  All  new  policies  of 
the  Committee  are  published  in  this  Training  Bulletin.  Any 
attorney  accepting  a  case  assignment  through  the  Committee  for 
Public  Counsel  Services  is  expected  to  apprise  her  or  himself 
of  all  Committee  rules  and  policies  contained  both  in  this 
Manual  and  in  any  subsequent  editions  of  the  Training  Bulletin. 

B .  Late  Bills 

All  bills  must  be  submitted  to  CPCS  within  thirty  days  of 
the  conclusion  of  a  case;  for  all  cases  open  and  pending  at  the 
end  of  the  fiscal  year  (June  30) ,  bills  must  be  submitted  to 
CPCS  by  August  1 . 

As  a  result  of  an  amendment  to  G.L.  C.211D,  section  12 
effective  July  1,  1994,  bills  submitted  late  to  the  Committee 
cannot  be  paid,   and  will  be  returned  to  the  attorney. 

It  is  the  attorney' s  responsibility  to  insure  that  his  or 
her  bills  are  received  by  CPCS  within  the  thirty-day  deadline. 

Please  note  that  bills  should  NOT  be  sent  to  the  courts. 
Judicial  certification  of  bills  was  abolished  by  statute 
effective  July  1,  1992. 

District  Court  criminal  bills,  and  juvenile  delinquency 
bills  should  be  submitted  to  the  local  bar  advocate  office 
within  the  thirty-day  deadline.  All  other  bills  must  be 
submitted  directly  to  CPCS  within  the  thirty-day  deadline. 

A  case  is  considered  concluded  for  billing  purposes  as  of 
the  date  of  any  of  the  following  events: 

a.  date  of  default  of  client 

b.  date  of  disposition  hearing* 

c.  date  of  plea  hearing  or  trial* 

d.  date  that  attorney  withdraws  from  case 

e.  date  that  attorney  reports  case  to  bar  advocate 
program  or  CPCS  for  reassignment 
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*  NOTE:  Even  if  client  is  placed  on  probation, 
or  given  a  continuance  without  a  finding,  the  conclusion  of  the 
case  for  billing  purposes  is  the  date  of  the  hearing  or  court 
decision,   not  the  date  of  the  probationary  term. 

If  a  client  defaults,  the  attorney  must  submit  a  bill 
within  thirty  days  of  the  default  date.  When  and  if  the  client 
reappears,  the  same  attorney  should  resume  representation, 
using  the  same  Notice  of  Assignment  of  Counsel  number.  Any 
subsequent  bills  submitted  by  the  attorney  should  be 
accompanied  by  a  note  that  the  case  was  reopened  due  to  the 
reappearance  of  a  defaulted  client. 

If  you  have  any  question  regarding  the  date  of  conclusion 
of  the  case,  contact  your  bar  advocate  program,  or  the 
appropriate  department  of  the  Private  Counsel  Division  of  CPCS . 

If  an  attorney  anticipates  that  s/he  will  need  an 
extension  in  order  to  complete  a  particular  bill,  s/he  must 
submit  a  written  request  for  an  extension  to  the  Chief  Counsel 
prior  to  the  thirty-day  deadline,  explaining  her/his  reasons 
for  requesting  the  extension.  If  the  extension  is  granted,  the 
attorney  must  submit  a  copy  of  the  allowed  extension  together 
with  her/his  bill. 

Bills  received  by  CPCS  after  the  30 -day  deadline  (or  after 
August  1  for  end-of -fiscal-year  bills)  will  be  returned  to  the 
attorney  unpaid. 

If  the  attorney  wishes  to  appeal  the  denial  of  payment, 
s/he  may  resubmit  the  bill  with  a  letter  explaining  the  reasons 
for  the  delayed  submission  within  20  days  of  CPCS's  rejection 
of  the  bill.  The  attorney's  letter  of  explanation  and  bill 
should  be  sent  to  the  Deputy  Chief  Counsel,  Private  Counsel 
Division,   c/o  the  Late  Bill  Clerk  within  20  days. 

If  the  attorney's  explanation  is  denied  by  CPCS,  the 
attorney  may  then  appeal  the  decision  in  writing  to  the  Single 
Member  of  the  Committee,  within  20  days  of  CPCS's  rejection  of 
the  explanation. 

If  the  attorney's  explanation  is  deemed  to  constitute  just 
cause  for  the  late  submission,  the  bill  will  be  processed  for 
payment  at  95%  of  the  bill. 

See  G.L.211D,   section  12,   as  amended. 


C .       Caseload  Limits 

Attorneys  may  accept  no  more  than  the  following  number  of 
cases  for  a  single  fiscal  year: 
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Superior  Court  jurisdiction  criminal  cases 
District  Court  jurisdiction  criminal  cases 

Delinquency  cases  

Child  Custody  cases  

Mental  Health  cases  


200  per  year 

400  per  year 

300  per  year 

200  per  year 

200  per  year 


Each  category  of  cases  represents  100  percent  of  an 
attorney's  allowable  caseload.  Thus,  during  the  12 -month 
period,  if  an  attorney  is  assigned  200  district  court  cases, 
it  would  represent  50  percent  of  the  number  of  cases  which 
could  be  accepted.  The  attorney  could  accept  200  District 
court  cases,  50  Superior  Court  cases  and  50  Mental  Health 
cases  before  reaching  the  limit.  Or  the  attorney  could  handle 
150  Delinquency  cases,  50  Child  Custody  cases,  and  100 
District  Court  cases  before  reaching  the  limit.  Any 
combination  of  the  maximum  caseloads  in  each  category  will 
represent  a  100  percent  caseload. 

Please  note  that  "bail  only,"  "bail  review,"  and  c.123, 
§12 (e)  cases  (warrants  of  apprehension)  will  not  count  as  a 
case.  Similarly,  c.112,  §12  cases  (petitions  of  minors 
seeking  abortions)  in  the  Superior  Court  will  not  be  counted. 
C.123,  §35  cases  (commitment  of  alcoholics)  will  continue  to 
count  as  the  equivalent  of  a  district  court  jurisdiction  case. 

Also,  please  note  that  defaulted  cases  DO  count  as  a 
case;  therefore,  in  the  event  that  a  defaulted  client 
reappears  at  a  later  date,  the  client  should  be  reassigned  to 
the  originally  assigned  attorney,  under  the  same  Notice  of 
Assignment  of  Counsel  form. 

Superior  court  and  district  court  jurisdiction  cases  are 
determined  by  the  severity  of  the  charge,  and  not  by  the  court 
of  origin  or  disposition.  Cases  in  which  the  defendant  is 
bound  over  to  the  grand  jury  should  be  assigned  to  the  same 
Superior  Court -qualified  attorney  under  the  same  Notice  of 
Counsel  form  to  avoid  duplication  of  assignments. 


D.       1800  Billable  Hour  Limit  Per  Fiscal  Year 

Effective  as  of  July  1,  1994  no  attorney  will  be  paid  by 
CPCS  for  more  than  1,800  billable  hours  of  service  in  a  fiscal 
year.  The  cap  is  intended:  1)  to  enhance  the  quality  of 
representation  provided  to  CPCS  clients;  2)  as  an  additional 
guard  against  over-billing;  and  3)  to  achieve  a  more  equitable 
distribution  of  assignments  among  CPCS-certif ied  counsel. 

Please  note  that  it  is  each  attorney's  responsibility  to 
keep  track  of  his  or  her  caseload  and  billable  hours. 
Attorneys  who  exceed  the  billable  hour  cap  will  not  be 
compensated   for   hours   billed   in   excess   of    1,800    hours  per 
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year.  Attorneys  will  nevertheless  be  required  to  complete 
their  representation  of  any  clients  and  cases  to  which  they 
have  accepted  assignment,  regardless  of  the  cap  on  billable 
hours . 


E .  Interim  Billing 

Interim  billing  is  permissible  for  child  custody  and 
mental  health  cases,  and  bills  must  be  submitted;  quarterly  as 
follows :  For  services  rendered  between  July  1  and  September 
30,  bills  must  be  submitted  no  later  than  October  30.  For 
services  rendered  between  October  1  and  December  31,  bills 
must  be  submitted  no  later  than  January  31.  For  services 
rendered  between  January  1  and  March  31,  bills  must  be 
submitted  no  later  than  April  30.  For  services  rendered 
between  April  1  and  June  30,  bills  must  be  submitted  no  later 
than  August  1.  In  any  event,  all  end-of  -  fiscal  year  bills 
must  be  submitted  no  later  than  August  1 . 

It  is  not  necessary  to  obtain  approval  from  CPCS  or  the 
Deputy  Chief  Counsel  in  order  to  interim  bill  on  child  custody 
or  mental  health  cases.  However,  interim  billing  is  generally 
not  allowed  for  criminal  or  delinquency  cases,  unless  a 
demonstration  of  extenuating  circumstances  is  made  in  writing 
to  the  Deputy  Chief  Counsel.  Prior  written  authorization  from 
the  Deputy  Chief  Counsel  to  interim  bill  a  criminal  case  is 
required.  Post -Conviction  Panel  Members  can  seek  permission 
to  quarterly  bill  on  appellate  cases  from  Leslie  Walker, 
Director  of  Legal  Resources  and  Support  Services,  Private 
Counsel  Division. 

F .  Two  County  Limit 

Attorneys  may  participate  in  no  more  than  two  county  bar 
advocate  programs.  The  attorney's  office  must  be  within 
geographic  proximity  to  the  courts  in  which  they  wish  to 
accept  assignments. 

1 .       Bilingual  Attorneys 

The  Committee  for  Public  Counsel  Services  has  adopted  a 
policy  to  permit  inter-county  case  assignments  to  bilingual 
attorneys,  to  improve  access  to  justice  for  linguistic 
minorities.  This  policy  waives  the  two-county  limit  on  Bar 
Advocate  Program  participation  to  allow  bilingual  attorneys  to 
receive  additional  individual  case  assignments  to  represent 
non-English  speakers. 

Attorneys  will  be  certified  as  bilingual  for  these  case 
assignments  by  submitting  to  the  Committee  for  Public  Counsel 
Services  information  regarding  their  fluency  in  a  language  or 
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languages  spoken  by  all  significant  numbers  of  the  Committee's 
clients.  A  list  of  attorneys  certified  as  bilingual  will  be 
circulated  to  all  Bar  Advocate  Programs. 

This  new  policy  should  be  used  in  concert  with  existing 
case  assignment  policies  to  provide  the  best  access  to  counsel 
and  the  best  representation  possible  for  our  clients. 

G .       Family  Law  Cases:   Pending  Caseload  Limit 

Effective  July  1,  1994,  the  Committee  established  a 
caseload  limit  of  75  open  and  active  family  law  cases  that  an 
attorney  may  carry  at  one  time.  Family  law  cases  are  defined 
in  the  enclosed  description  of  active  and  inactive  cases: 

A  "family  law  case"  is  defined  for  these  purposes  as  any 
care  and  protection  action,  including  such  an  action  in 
Probate  Court  under  G.L.  ch.  119,  §23C,  and  any  action  under 
G.L.  ch.  210,  §3,  any  other  civil  family  law  action,  not 
including  CHINS  actions,  in  which  an  indigent  parent  or  child 
is  entitled  to  assignment  of  counsel,  and  any  custody  action 
collateral  to  the  underlying  action  in  which  the  parties  are 
entitled  to  assigned  counsel. 

An  "active"  case  is  defined  for  these  purposes  as  a  case 
which  has  not  yet  gone  to  final  judgement  or  in  which  a 
permanent  dispositional  order  has  not  been  entered.  In  the 
context  of  an  action  under  c.  210,  §3,  this  means  entry  of 
judgement  allowing  the  petition  to  dispense  with  parental 
consent  to  adoption  or  dismissing  the  petition.  In  the 
context  of  a  care  and  protection  action,  this  means  entry  of 
judgement  dismissing  the  petition  or  adjudicating  the  child  in 
need  of  care  and  protection  and  entry  of  a  permanent 
dispositional  order.  The  following  shall  constitute  a 
permanent  dispositional  order: 

(i)  entry  of  a  "permanent"  custody  order,  i.e., 
commitment  of  the  child  to  the  custody  of  the  Department  of 
Social  Services  "until  he  becomes  eighteen  years  of  age  or 
until  in  the  opinion  of  the  department  the  object  of  his 
commitment  has  been  accomplished,"  G.L.   ch.   119,  §26. 

(ii)  entry  of  an  order  dispensing  with  the  need  for 
consent  to  adoption  pursuant  to  ch.  119,  §26(4)  or  ch .  210,  §1 
and  ch.   210,  §3. 

(iii)  entry  of  a  judgement  awarding  custody  under  G.L. 
ch.    119,  §23C. 

(iv)  entry  of  a  decree  of  guardianship  of  a  minor 
pursuant  to  G.L.   ch.    201,    §§1  and  5. 
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(v)  entry  of  any  other  judgement  awarding  custody  of  a 
child  in  a  matter  collateral  to  the  underlying  action  in  which 
the  parties  are  entitled  to  assigned  counsel. 

A  permanent  dispositional  order  shall  not  include  an 
order  of  temporary  custody  or  temporary  guardianship. 

After  entry  of  final  judgement  or  a  permanent 
dispositional  order,  when  a  party  otherwise  remains  entitled 
to  representation  by  assigned  counsel,  counsel  may  continue  to 
represent  the  party  in  periodic  reviews,  including  but  not 
limited  to  reviews  initiated  pursuant  to  G.L.  ch .  119,  §§  21, 
26,  or  29B  or  Uniform  Probate  Court  Practice  Xa(15). 
Representation  in  such  reviews  after  the  entry  of  final 
judgement  or  a  permanent  dispositional  order  shall  not  be 
included  in  determining  an  attorney's  active  caseload. 


H .       Family  Law  Cases:   Client  Contact  Form 

The  following  form  must  be  filled  out  by  all  attorneys  on 
Children  and  Family  Law  cases  for  services  rendered  on  July  1, 
1995  and  thereafter.  The  form  must  be  attached  to  the  CFL 
bill,  and  submitted  to  CPCS  within  30  days  of  the  completion 
of  the  case,  or,  for  end-of-year  bills,  within  30  days  of  the 
end  of  the  fiscal  year.  Attorneys  must  also  submit  the  form 
with  each  interim  bill  filed  at  the  end  of  each  billing 
quarter . 

Failure  to  fill  out  the  form  and  attach  it  with  the  bill 
will  result  in  rejection  of  the  bill.  The  form  is  only  for 
in-person  visits  with  one's  client.  The  attorney  must  also 
state  the  date  and  location  of  her/his  client  meeting.  If  the 
client  is  a  child,  the  attorney  must  also  give  the  name  of  the 
child's  caretaker.  If  the  attorney  represents  other  children 
in  the  same  case,  who  are  located  in  different  locations,  the 
attorney  must  submit  an  additional  sheet  listing  the  other 
children's  names,    locations,   and  names  of  caretakers. 

A  copy  of  the  form  follows. 
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COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
CHILD  AND  FAMILY  LAW  PROGRAM 


CLIENT  CONTACT  CERTIFICATION 


Case  Name    (as  recorded  in  court  docket,   last  name  first) 


Court 


Docket  No. (s) 


NAC  No. 


Date  of  Assignment 


Attorney  Name 
Address 


BBO# 


Tel.  No. 


Client : 


Parent ; 


Child (ren) ; 


Other   (explain) : 


Name   

Address   

Tel.  No.   

Care  Provider   (For  child  in  placement) 


* ATTACH  SEPARATE  SHEET  FOR  OTHER  CLIENT [S]    IN  SEPARATE  LOCATION [S] . 


List  each  in-person  contact  you  had  with  your  client (s)  since  you 
were  assigned  the  case,  or  since  your  most  recent  submission  of 
this  form.      (Use  separate  sheet  if  needed.) : 


Dates  of            Location  of  Meeting   (Office,   Home  Visit ; Duration 
Meetings      Give  address  if  differs  from  above)   of  Meetings 


I  certify  the  above  information  to  be  true. 


Attorney  Signature 

SUBMIT  THIS  FORM  TO  CPCS  WITH  EACH  CHILDREN- FAMILY  LAW  BILL 
CONTAINING  SERVICES  DATED  JULY  1,  19  9  5  AND  THEREAFTER.  FAILURE  TO 
SUBMIT  THIS   FORM  WILL  RESULT  IN  REJECTION  OF  BILL. 


Date 
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ADDITIONAL  POLICIES 


All  attorneys  accepting  case  assignments  through  the 
Committee  for  Public  Counsel  Services  are  expected  to  comply 
with  the  following  basic  policies : 

(1)  The  attorney  must  accept  no  compensation  for  assigned 
representation  except  through  the  Committee  for  Public  Counsel 
Services.  The  attorney  may  not  be  retained  in  a  case  in  which 
s/he  was  previously  assigned. 

(2)  The  attorney  must  notify  the  Deputy  Chief  Counsel, 
Private  Counsel  Division,  of  any  disciplinary  action  initiated 
against  the  attorney  by  the  Board  of  Bar  Overseers  and  of  any 
criminal  complaints,   indictments  or  convictions. 

(3)  The  attorney  must  cooperate  with  monitoring,  performance 
evaluations  and  investigation  of  any  complaints,  including 
billing  discrepancies  by  the  Committee  for  Public  Counsel 
Services  or  its  delegate. 

(4)  The  attorney  must  maintain  an  office  easily  accessible 
to  the  courts  in  which  s/he  provides  assigned  representation, 
as  well  as  a  means  for  regularly  receiving  collect  telephone 
calls  from  clients. 

(5)  The  attorney  must  treat  the  client  in  a  courteous  and 
professional  manner.  Romantic  or  sexual  contact  between 
attorney  and  client,   is  strictly  prohibited. 

(6 )  Applicability  of  Performance  Guidelines  to  special 
Inter-County  assignments  to  bilingual  attorneys 

The  Performance  Guidelines  Governing  Representation  of 
Indigents  in  Criminal  Cases,  published  by  the  Committee  for 
Public  Counsel  Services,  apply  in  all  respects  to  special 
assignments  to  bilingual  attorneys.  For  example,  counsel  must 
be  available  to  conduct  promptly  the  pretrial  interview  and 
maintain  a  means  of  receiving  client  phone  calls.  The 
Committee  expects  counsel  to  meet  regularly  with  the  client, 
in  a  professional  setting  readily  accessible  to  the  client. 
The  attorney  is  responsible  for  making  her/himself  available 
to  the  client,   regardless  of  geographic  distance. 

Use  of  Interpreters 

The  non-English  speaking  client  should  receive  the 
services  of  a  court-certified  or  professional  interpreter  at 
all  court  proceedings,  regardless  of  the  language  skills  of 
counsel . 
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The  non-English  speaking 
services  of  court -cert if ied  or 
critical  aspects  of  pretrial 
counsel's  fluency  is  below 
certification. 


client     should    receive  the 
professional   interpreter  for 
preparation,     where  defense 
the      standard      for  court 
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II.    INFORMATION  REGARDING  CERTIFICATION  AND 
ASSIGNMENT  PROCEDURES 


QUALIFICATION  STANDARDS 

The  Committee  has  adopted  qualification  standards  which 
attorneys  must  meet  in  order  to  receive  assignments  in  various 
types  of  cases.  Only  those  who  have  demonstrated  their 
qualifications  and  have  been  certified  by  the  Committee  for 
various  panels  may  be  assigned  and  compensated  for  those  types 
of  cases.  Attorney  certification  may  be  subject  to  ongoing 
legal  education  requirements,  and/or  periodic  recertif ication, 
depending  on  the  type  of  assignment. 

Those  wishing  to  apply  should  consult  the  standards  set  forth 
herein  and  follow  the  procedures  prescribed.  Attorneys  who 
have  not  been  certified  as  eligible  for  assignments  will  not  be 
compensated  for  any  services  provided  on  that  type  of  case. 


PERFORMANCE  STANDARDS 

The  Committee  has  also  adopted  standards  governing  performance 
in  various  types  of  cases.  Attorneys  accepting  assignments  in 
those  areas  must  agree  to  handle  their  cases  consistent  with 
the  guidelines.  Complaints  alleging  attorney  failure  to  comply 
with  the  Performance  Guidelines  will  be  investigated  pursuant 
to  Disciplinary  Procedures  adopted  by  the  Committee.  A  copy  of 
these  procedures  are  available  upon  written  request  to  the 
Deputy  Chief  Counsel,   Private  Counsel  Division. 
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DISTRICT  COURT  CASES 


Attorneys  who  wish  to  accept  misdemeanors  and  concurrent 
felonies  in  the  District  Court  must  complete  a  required 
training  program  and  must  be  a  member  of  a  county  bar  advocate 
program.  For  information  on  becoming  a  bar  advocate,  contact 
the  program  in  the  counties  in  which  you  wish  to  practice.  No 
attorney  may  be  a  member  of  more  than  two  bar  advocate 
programs,  except  attorneys  certified  as  bilingual  by  the 
Committee.  A  directory  of  these  programs  is  included  at  the 
end  of  this  manual . 

Training  Requirement 

The  training  requirement  is  satisfied  by  attendance  at  a 
four-day  seminar,  Zealous  Advocacy.  The  program  is  offered  by 
Massachusetts  Continuing  Legal  Education  at  various  locations 
throughout  the  state  several  times  a  year.  Tuition  (including 
materials)  is  $250.  A  schedule  of  training  programs  and 
registration  information  can  be  obtained  by  contacting  MCLE 
(617/482-2205)   or  the  CPCS  Training  Unit. 

Certification 

Attorneys  who  complete  the  training  requirement  are 
certified  to  represent  indigent  adults  who  are  charged  with 
misdemeanors  and  felonies  that  are  within  the  final 
jurisdiction  of  the  District  Court  as  set  forth  in  G.L.  c.218, 
Sec.  26.  Attorneys  may  also  represent  indigent  defendants 
charged  with  Superior  Court  felonies  in  the  district  court  for 
arraignment  and  bail  hearings  only.  In  order  to  handle 
probable  cause  hearings  in  District  Court  or  (other  than 
arraignment  and  bail  hearing)  Superior  Court  jurisdiction 
felonies,  attorneys  must  be  certified  for  Superior  Court  cases. 
Additional  certification  is  also  required  for  juvenile 
delinquency,   CHINS,   and  care  and  protection  cases. 

Assignment  of  Cases 

District  Court  cases  are  assigned  through  the  county  bar 
advocate  programs . 

Performance  Requirements 

Attorneys  who  accept  District  Court  cases,  must  represent 
their  clients  at  all  stages  of  the  criminal  proceedings  in  the 
District  Court  and  the  District  Court  Jury  of  Six  Session.  In 
the  event  of  a  final  conviction  in  the  District  Court  Jury  of 
Six  session,  it  is  the  responsibility  of  the  trial  attorney  to 
file  a  Notice  of  Appeal  and  Motion  to  Withdraw  and  a  Motion  for 
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Appointment  of  Substitute  Counsel  for  Appeal.  Trial  counsel 
should  then  notify  the  CPCS  Private  Counsel  Appeals  Assignment 
Unit  of   the  need  for  appellate  counsel   to  be  assigned. 

By  accepting  assignments  on  District  Court  cases  attorneys 
agree  to  abide  by  the  CPCS  Performance  Standards  Governing 
Representation  of  Indigents  in  Criminal  Cases,  which  are  found 
on  page  20  of  this  manual . 


MURDERS,    SUPERIOR  COURT  CRIMINAL  MATTERS  AND 
PROBABLE  CAUSE  FELONIES   IN  DISTRICT  COURTS 


The  Committee  has  adopted  qualification  standards  for 
murder  cases,  Superior  Court  criminal  matters,  and  probable 
cause  felonies  in  district  courts.  Attorneys  who  wish  to  be 
eligible  for  assignments  in  these  matters  must  apply  in  writing 
to  the  Chief  Counsel  of  the  Committee  demonstrating  that  they 
meet  the  standards  set.  They  will  be  notified  of  their  status 
and,  if  they  are  approved,  they  will  be  placed  on  the  panel. 
Those  standards  follow. 

FIRST-  AND  SECOND-DEGREE  MURDER  CASES 

Attorneys  who  wish  to  be  certified  to  accept  first-  and 
second-degree  murder  cases  must  be  individually  approved  by  the 
Chief  Counsel  of  CPCS.  Each  applicant  must  meet  the  minimum 
requirements  set  forth  below.  In  addition,  the  Chief  Counsel 
may  consider  any  and  all  additional  information  that  s/he  deems 
relevant  to  an  appropriate  decision  on  each  application.  In 
reaching  this  decision,  the  Chief  Counsel  receives  a 
recommendation  on  each  application  from  a  Certification 
Advisory  Board  consisting  of  senior  private  practitioners  from 
around  the  state. 

Training  Requirement :  None 

"Minimum  Requirements: 

(1)  Five  years'   criminal  litigation  experience 

(2)  Familiarity  with  practice  and  procedure  of 
Massachusetts  criminal  courts 

(3)  Lead  counsel  in  at  least  ten  jury  trials  of  serious 
and  complex  cases,  at  least  five  of  which  have  been  life 
felony  indictments,  in  which  the  cases  resulted  in  a 
verdict,   decision  or  hung  jury 
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(4)  Familiarity  wit.h  and  experience  in  the  utilization  of 
expert  witnesses,  including  psychiatric  and  forensic 
evidence 

(5)  Attendance  at  specialized  training  programs  (such  as 
MCLE  or  bar  association  criminal  practice  programs, 
National  Institute  for  Trial  Advocacy,  National  Criminal 
Defense  College) 

Application  Procedure : 

Attorneys  seeking  murder  assignments  should  complete  and 
submit  an  application  form  obtainable  from  the  Committee's 
Certification  Unit,  as  well  as  any  additional  information 
relevant  to  the  above-stated  requirements.  Applicants  will  be 
notified  of  the  decision  of  the  Chief  Counsel  within  8-12 
weeks . 

Certification  for  murder  assignments  is  valid  for  a  term 
of  4  or  5  years,  after  which  each  attorney  may  seek 
recertif ication .  Eight  (8)  hours  per  year  of  relevant  legal 
education  are  required  to  maintain  this  certification. 

Assignment  of  Cases : 

Under  the  provisions  of  C.211D,  Sec.  8,  the  Chief  Counsel 
will  assign  murder  cases  to  attorneys  certified  to  handle  such 
cases,  subject  to  the  approval  of  the  justice  making  the 
determination  of  indigency. 

Performance  Requirements: 

Attorneys  who  accept  first-  and  second-degree  murder  cases 
must  represent  their  clients  at  all  stages  of  the  criminal 
proceedings  except  the  appeal  of  a  conviction  to  the  Appeals 
Court  or  Supreme  Judicial  Court.  In  the  event  of  a  conviction, 
however,  it  remains  the  responsibility  of  the  trial  attorney  to 
file  a  Notice  of  Appeal  and  a  Motion  to  Withdraw  and  to  request 
CPCS  to  assign  successor  counsel  for  the  appeal. 

In  addition  to  representing  the  client  in  Superior  Court, 
the  attorney  who  accepts  a  murder  assignment  must  provide 
representation  at  the  District  Court  arraignment  and  probable 
cause  hearing  and  at  any  sentence  appeal  before  the  Appellate 
Division  of  the  Superior  Court. 

By  accepting  assignments  on  murder  cases,  attorneys  agree 
to  abide  by  the  CPCS  Performance  Guidelines  Governing 
Representation  of  Indigents  in  Criminal  Cases,  which  are  found 
in  this  manual . 
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sharply,  leaving  states  to  search  for  ways  to  contain  the  costs  of  indigent 
defense. 

Cost  is  usually  the  primary  factor  determining  what  type  of  indigent  defense 
system  a  state  or  county  adopts.  Responding  to  increased  costs,  increased 
caseloads,  and  litigation  challenging  the  programs  in  place,  many  states  have 
refined  their  indigent  defense  programs  in  recent  years. 

This  article  is  organized  into  two  primary  sections.  The  first  section  is  a 
general  discussion  of  the  methods  of  providing  counsel  to  indigent  defendants 
in  the  United  States.  The  second  section  discusses  the  delivery  and  funding 
systems  used  by  each  state  at  the  trial  and  appellate  levels. 

n 

Methods  for  Providing  Counsel  to  Indigent  Defendants 

There  are  three  primary  models  for  providing  representation  to  those 
accused  of  crimes  and  unable  to  afford  counsel:  assigned  counsel,  contract,  and 
public  defender  programs.  The  assigned  counsel  model  involves  the  assignment 
of  indigent  criminal  cases  to  private  attorneys  on  either  a  systematic  or  an  ad 
hoc  basis.  The  contract  model  involves  a  private  bar  contract  with  an  attorney, 
a  group  of  attorneys,  a  bar  association,  or  a  private  nonprofit  organization  that 
will  provide  representation  in  some  or  all  of  the  indigent  cases  in  the  jurisdic- 
tion. The  public  defender  model  involves  a  public  or  private  nonprofit 
organization  with  full-  or  part-time  staff  attorneys  and  support  personneL 

From  these  three  models  for  the  appointment  of  counsel,  states  have 
developed  indigent  defense  delivery  systems,  many  of  which  employ  some 
combination  of  these  types.  For  example,  even  in  states  with  a  statewide  public 
defender  system,  private  attorneys  will  be  appointed  to  cases  that  present  a 
conflict  of  interest  and  in  some  instances  to  alleviate  burdensome  caseloads.  In 
other  states  where  there  is  less  uniformity,  there  may  be  contract  counsel  in  one 
county,  assigned  counsel  in  a  second  county,  and  a  public  defender  office  in  yet 
a  third  county.  The  most  recent  comprehensive  national  review  of  indigent 
defense  programs,  Criminal  Defense  for  the  Poor,  1986,  reported  that  in  1986, 
assigned  counsel  programs  operated  in  52  percent  of  the  counties,  public 
defender  programs  in  37  percent,  and  contract  systems  in  11  percent4 

A.  Assigned  Counsel  Programs 

Assigned  counsel  programs  utilize  private  attorneys  to  represent  indigent 
defendants.  Many  private  practitioners,  including  less  experienced  lawyers, 
welcome  the  opportunity  to  participate  in  an  assigned  counsel  program  because 
of  the  courtroom  and  trial  experience  they  can  gain. 


4.  U.S.  Department  of  Justice,  Bureau  of  justice  Statistics,  Criminal  Defense  for  the 
POOR,  1986,  at  1  (1988)  [hereinafter  DOJ  STATISTICS]. 
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1 .  The  Ad  Hoc  Assigned  Counsel  Program.  The  oldest  and  most  common 
type  of  assigned  counsel  program  is  the  ad  hoc  program,  under  which  the 
appointment  of  counsel  is  generally  made  by  the  court,  without  benefit  of  a 
formal  list  or  rotation  method  and  without  specific  qualification  criteria  for 
attorneys.  Cases  are  sometimes  assigned  to  attorneys  on  the  basis  of  who  is  in 
the  courtroom  at  a  defendant's  first  appearance  or  arraignment,  the  time  when 
appointments  are  typically  made.  Attorneys  are  usually  paid  on  an  hourly  basis, 
for  example,  $30  an  hour  for  work  out  of  court  and  $40  an  hour  for  work  in 
court  In  some  states,  attorneys  are  provided  a  flat  fee  per  case. 

In  most  jurisdictions,  private,  court-appointed  counsel  must  petition  the  court 
for  funds  for  investigative  services,  expert  witnesses,  and  other  necessary  costs 
of  litigation.  It  is  common  for  such  an  expenditure  to  require  prior  approval  of 
the  court,  and  to  be  subject  to  a  somewhat  flexible,  but  court-controlled 
maximum  amount. 

While  the  ad  hoc  assigned  counsel  method  remains  the  predominant  indigent 
defense  system  used  in  the  country,  particularly  in  smaller,  less  populated 
counties,  it  is  frequently  criticized  for  fostering  patronage  and  lacking  control 
over  the  experience  level  and  qualifications  of  the  appointed  attorneys.  It  is  not 
uncommon  for  many  of  the  appointments  to  be  taken  by  recent  law  school 
graduates  looking  for  experience,  and  by  more  "experienced,"  but  marginally 
competent  attorneys  who  need  the  income. 

2.  The  Coordinated  Assigned  Counsel  Program.  The  better  type  of 
assigned  counsel  program  is  one  that  has  some  type  of  administrative  or 
oversight  body.  These  coordinated  programs  generally  require  attorneys  to 
meet  minimal  qualification  standards  in  order  to  join  the  program,  and  provide 
a  greater  degree  of  supervision,  training,  and  support  for  the  attorneys  who  are 
accepted.  In  the  coordinated  model,  attorneys  are  usually  assigned  on  a 
rotational  basis  according  to  their  respective  areas  of  expertise  and  the 
complexity  of  the  cases.  The  American  Bar  Association  (the  "ABA") 
recommends  the  use  of  coordinated  assigned  counsel  programs  over  ad  hoc 
programs  to  assure  counsel's  independence  from  the  judiciary  and  elected 
officials.  Standard  5-13  of  ABA  Standards  for  Criminal  Justice,  Providing 
Defense  Services  specifies  that  a[t]he  selection  of  lawyers  for  specific  cases 
should  not  be  made  by  the  judiciary  or  elected  officials,  but  should  be  arranged 
for  by  administrators  of  the  defender,  assigned  counsel  and  contract-for-service 
programs."5  Like  counsel  appointed  in  an  ad  hoc  fashion,  counsel  appointed 
in  a  coordinated  program  are  paid  by  the  hour  or  by  the  case. 

The  coordinated  assigned  counsel  model  is  recognized  by  the  ABA  as 
superior  to  the  ad  hoc  assigned  counsel  model,  as  it  more  frequently  ensures 


5.  ABA  Standards  for  Criminal  justice:  Providing  Defense  Services  13  (3d.  ed.  1992) 
[hereinafter  ABA  STANDARDS]. 
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consistent  and  adequate  representation,  helps  to  eliminate  patronage  by  judges 
in  the  assignment  process,  and  avoids  appointing  cases  to  lawyers  merely 
because  they  happen  to  be  present  in  court  at  the  time  the  assignment  is  made. 

B.   Contract  Attorney  Programs 

In  a  "contract"  program,  the  state,  county,  or  other  jurisdictional  district 
enters  into  contracts  with  private  attorneys,  law  firms,  bar  associations,  or  non- 
profit organizations  to  provide  representation  to  indigent  defendants  Often  the 
contract  is  designated  for  a  specific  purpose  within  the  indigent  defense  system, 
such  as  all  cases  where  the  public  defender  has  a  conflict  of  interest,  or  a  certain 
category  of  cases  (for  example,  felonies,  misdemeanors,  juvenile  dependencies). 

The  structure  of  these  programs  varies,  but  there  are  essentially  two  main 
types  of  contract  programs:  fixed-price  contracts  and  fixed-  fee-per-case  contracts. 

1.  Fixed-Price  Contracts.  The  defining  characteristic  of  a  fixed-price 
contract  program  is  that  the  contracting  lawyer,  law  firm,  or  bar  association 
agrees  to  accept  an  undetermined  number  of  cases  within  an  agreed  upon 
contract  period,  frequently  one  year,  for  a  single  flat  fee.  The  contracting 
attorneys  are  usually  responsible  for  the  cost  of  support  services,  investigation, 
and  expert  witnesses  for  all  of  the  cases.  Even  if  the  caseload  in  the  jurisdiction 
is  higher  than  was  projected,  the  contractor  is  responsible  for  providing 
representation  in  each  of  the  cases  for  no  additional  compensation.  This  type 
of  contract  has  been  severely  criticized  by  the  courts  and  national  organizations. 
The  ABA's  House  of  Delegates  approved  a  resolution  in  1985  condemning  the 
awarding  of  contracts  for  indigent  defense  services  based  on  cost  alone.  In  State 
v.  Smithy6  the  Arizona  Supreme  Court  found  this  type  of  system,  which  was  in 
use  in  several  Arizona  counties,  unconstitutional  for  the  following  reasons: 

(1)  The  system  does  not  take  into  account  the  time  that  the  attorney  is 
expected  to  spend  in  representing  his  share  of  indigent  defendants; 

(2)  The  system  does  not  provide  for  support  costs  for  the  attorney,  such  as 
investigators,  paralegals,  and  law  clerks; 

(3)  The  system  fails  to  take  into  account  the  competency  of  the  attorney.  An 
attorney,  especially  one  newly-admitted  to  the  bar,  for  example,  could  bid 
low  in  order  to  obtain  a  contract,  but  would  not  be  able  to  adequately 
represent  all  of  the  clients  assigned . . . ;  and 

(4)  The  system  does  not  take  into  account  the  complexity  of  each  case.7 

2.  Fixed-Fee-Per-Case  Contracts.  The  distinguishing  feature  of  a  fixed-fee  - 
per-case  contract  program  is  that  when  a  private  lawyer,  law  firm,  or  organiza- 
tion enters  into  a  contract  to  provide  indigent  defense  representation,  the 
contract  specifies  a  predetermined  number  of  cases  for  a  fixed  fee  per  case. 
Frequently,  funds  for  support  services,  investigation,  secretarial  services,  and 
expert  witnesses  will  be  included  in  the  contract  The  contracting  attorney 


6.  681  P2d  1374  (Ariz.  1984). 

7.  Id.  at  1381. 
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typically  submits  a  monthly  bill  indicating  the  number  of  cases  handled  during 
the  period.  Once  the  predetermined  number  of  cases  has  been  reached,  the 
option  exists  to  renegotiate  or  extend  the  contract.  The  fixed-fee-per-case 
system,  unfortunately,  is  far  less  common  than  the  fixed-price  contract  system. 

Unfortunately,  too  many  jurisdictions  have  adopted  the  fixed-price  contract 
model  solely  as  a  means  to  cut  costs,  often  at  the  expense  of  the  quality  of 
representation.  An  indigent  defense  system  has  a  legal  and  ethical  responsibility 
to  guarantee  the  quality  of  representation  it  is  providing.  If  that  responsibility 
is  not  taken  seriously,  the  jurisdiction  makes  itself  vulnerable  to  expensive  and 
damaging  litigation  from  claims  of  ineffective  assistance  of  counseL 

The  ABA  Standards  have  addressed  the  potential  for  "quality  control"  in 
a  contract  system.8  Part  HI  of  the  revisions  approved  in  August  1990  includes 
a  new  section  addressing,  for  the  first  time,  contract  defense  services.  Section 
5-3.3(b),  "Elements  of  the  contract  for  services,"  delineates  fifteen  essential 
provisions  that  should  be  included  in  any  contract  with  private  attorneys  or 
other  lawyer  groups.9  Among  the  elements  listed  are  that  the  contract  "should 
ensure  quality  legal  representation"  and  that  the  contract  should  not  be  awarded 
"primarily  on  the  basis  of  cost"  The  standards  also  stress  that  the  contract 
include  detailed  information  about  how  the  cases  will  be  handled  by  the 
contractor.  Specifically,  the  standards  require  that  contracts  include,  but  not  be 
limited  to,  the  type  and  number  of  cases  to  be  included,  the  fee  per  case, 
minimum  attorney  qualification  standards,  the  attorneys  who  will  be  working  on 
the  cases,  a  policy  for  obtaining  representation  in  the  case  of  a  conflict  of 
interest,  and  other  provisions.  The  key  to  a  successful  contract  program  is  to 
ensure  that  the  attorneys  have  appropriate  experience,  training,  and  monitoring, 
and  that  the  lawyers  have  access  to  the  support  and  resources  necessary  for 
litigation. 

In  the  past  few  years,  the  number  of  jurisdictions  utilizing  contract  programs 
has  substantially  increased.  In  most  instances,  contract  programs  have  been 
introduced  as  an  alternative  to  court-appointed  attorneys  handling  conflict  cases 
in  jurisdictions  that  have  a  public  defender  office. 

The  primary  appeal  of  contract  systems  to  funding  bodies  is  the  ability  to 
project  costs  for  the  upcoming  year  accurately  by  limiting  the  total  amount  of 
money  that  is  contracted  out  With  an  assigned  counsel  system,  it  is  impossible 
to  predict  the  total  cost  for  the  upcoming  year.  Variables  affecting  the  cost  of 
an  assigned  counsel  system  include  the  total  number  of  cases  assigned,  whether 
any  death  penalty  or  complicated  cases  are  filed,  and  whether  there  are  drug 
sweeps  resulting  in  multiple  defendants.  Counties  and  states  utilizing  fixed-price 
contracts  are  not  subject  to  these  variables,  so  they  can  project  with  certainty 
what  their  indigent  defense  expenditures  will  be  at  the  beginning  of  the  year. 


8.  ABA  Standards,  supra  note  5,  at  49. 

9.  Id 
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C  Public  Defender  Programs 

A  public  defender  program  is  a  public  or  private  nonprofit  organization 
staffed  by  full-  or  part-time  attorneys  and  is  designated  by  a  given  jurisdiction 
to  provide  representation  to  indigent  defendants  in  criminal  cases.  While  there 
are  many  variations  among  public  defender  programs,  the  defining  characteristic 
is  the  employment  of  staff  attorneys  to  provide  representation. 

The  public  defender  concept  predates  Gideon  by  fifty  years.  The  first  such 
program  was  established  in  Los  Angeles  in  1913.  This  early  model  was  intended 
to  provide  a  core  group  of  experienced  criminal  lawyers  who  would  improve 
upon  the  pro  bono  representation  offered  by  members  of  the  private  bar. 
Besides  the  occasional  local  program,  such  as  in  Los  Angeles  or  New  York,  the 
public  defender  model  did  not  proliferate  around  the  country  until  after  the 
landmark  Supreme  Court  decisions  and  the  publication  of  several  important 
national  studies  in  the  1970s. 

Due  to  the  inevitable  cases  in  which  the  public  defender  has  a  conflict  of 
interest  resulting  from  a  multidefendant  case  or  some  other  source,  no 
jurisdiction  can  operate  with  a  public  defender  alone.  Standard  5-1.2  of  the 
ABA  Standards  states: 

(a)  The  legal  representation  plan  for  each  jurisdiction  should  provide  for  the 
services  of  a  full-time  defender  organization  when  population  and  caseload 
are  sufficient  to  support  such  an  organization.  Multi-jurisdictional  organiza- 
tions may  be  appropriate  in  rural  areas. 

(b)  Every  system  should  include  the  active  and  substantial  participation  of  the 
private  bar.  That  participation  should  be  through  a  coordinated  assigned -counsel 
system  and  may  also  include  contracts  for  services.  No  program  should  be 
precluded  from  representing  clients  in  any  particular  type  or  category  of  case. 

(c)  Conditions  may  make  it  preferable  to  create  a  statewide  system  of  defense. 

(d)  Where  capital  punishment  is  permitted  in  the  jurisdiction,  the  plan  should  take 
into  account  the  unique  and  time-consuming  demands  of  appointed  representation 
in  capital  cases.  The  plan  should  comply  with  the  ABA  Guidelines  for  the 
Appointment  and  Performance  of  Counsel  in  Death  Penalty  Cases.10 

As  noted  above,  the  most  recent  comprehensive  national  study  of  indigent 
defense  programs  shows  that  in  1986,  37  percent  of  all  counties  in  the  nation 
had  public  defender  systems.  Public  defender  programs  can  be  found  in 
jurisdictions  of  all  sizes,  and  exist  in  virtually  every  county  with  a  population 
exceeding  750,000  residents.11 

Since  the  1986  DOJ  study,  more  jurisdictions  have  elected  to  adopt  the 
public  defender  model,  recognizing  the  advantages  of  making  available  a 
reliable  professional  staff  of  well-trained  and  well-supported  criminal  defense 
attorneys  for  the  representation  of  indigent  defendants.  Too  often,  however, 
jurisdictions  with  public  defender  programs  have  not  allotted  sufficient  resources 
to  keep  pace  with  the  ever-expanding  caseload.  Hie  result  has  been  that  public 


10.  Id.  at  3. 

11.  DOJ  Statistics,  supra  note  4,  at  l. 
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defender  staff  attorneys  are  often  asked  to  carry  caseloads  that  make  it  difficult, 
if  not  impossible,  to  provide  effective  representation.  When  the  result  is  less 
effective  representation,  the  fault  is  not  necessarily  with  the  model,  but  with  the 
lack  of  adequate  resources. 

m 

Systems  Used  by  Each  State  to  Provide  Indigent  Defense  Services 

The  states  have  developed  a  wide  range  of  systems  to  respond  to  the 
Supreme  Court's  mandate  on  the  right  to  counsel.  Some  states  organize  their 
systems  on  a  statewide  basis,  others  by  county,  and  still  others  by  region  or 
judicial  district  Some  states  have  passed  on  to  the  counties  their  responsibility 
to  select  a  system  from  the  various  options.  This  section  provides  an  overview 
of  how  the  various  states  organize  and  fund  their  indigent  defense  systems. 

A.  How  States  Organize  Their  Systems  at  the  Trial  Level 

1.  Statewide  Systems.  More  than  half  of  the  states  have  organized  some 
form  of  a  statewide  indigent  defense  program.  These  statewide  systems  have 
varying  degrees  of  responsibility  and  oversight,  but  they  share  the  common 
element  of  providing  some  degree  of  uniformity  to  the  delivery  of  indigent 
defense  services  statewide. 

A  statewide  agency  may  operate  under  the  executive  or  judicial  branch  of 
government  or  as  an  independent  public  or  private  agency.  Often,  a  governing 
body  or  commission  is  created  to  enact  policy  and  select  the  state  public 
defender  or  chief  counsel  of  the  agency.  In  some  states,  a  state  public  defender 
is  appointed  by  the  governor. 

Some  statewide  systems  incorporate  a  variety  of  local  indigent  defense 
delivery  systems  throughout  the  state,  including  public  defender  offices,  assigned 
counsel,  and/or  contract  programs.  Typically,  public  defenders  serve  metropoli- 
tan areas,  and  private  bar  programs  or  contract  programs  serve  the  less 
populous  regions.  Private  bar  programs  are  also  necessary  in  all  public  defender 
regions  to  provide  representation  in  conflict  and  caseload  overload  situations. 

a.  Statewide  public  defender  systems.  Sixteen  states  operate  indigent 
defense  programs  utilizing  a  state  public  defender  with  full  authority  for  the 
provision  of  defense  services  statewide:  Alaska,  Colorado,  Connecticut, 
Delaware,  Hawaii,  Maryland,  Massachusetts,  Minnesota,  Missouri,  New 
Hampshire,  New  Jersey,  New  Mexico,  Rhode  Island,  Vermont,  Wisconsin,  and 
Wyoming. 

Most  of  these  statewide  programs  provide  public  defender  representation  in 
every  county  in  the  state.  However,  in  some  states,  such  as  New  Hampshire  and 
Vermont,  it  is  not  practical  to  operate  staffed  public  defender  offices  in  rural 
areas,  so  assigned  counsel  or  contract  programs  have  been  developed  for  these 
regions. 
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Nine  of  the  sixteen  states  with  a  statewide  public  defender  have  a 
commission  that  oversees  the  program,  although  the  commissions  have  varying 
degrees  of  involvement  and  responsibility.  Massachusetts,  for  example,  has  a 
state  public  defender  and  a  commission.  The  commission  provides  counsel  in 
every  indigent  defendant  case,  but  the  statute  mandates  representation  in 
particular  types  of  cases  between  public  defenders  and  the  private  bar. 

b.  State  commission  systems  with  some  responsibility  but  no  state  public 
defender.  State  commissions  are  found  both  in  states  with  statewide  public 
defender  systems  and  in  states  that  organize  their  indigent  defense  systems  in 
a  way  that  combines  aspects  of  state  oversight  with  substantial  local  control.  In 
these  systems,  a  state  commission  or  board  often  provides  overall  direction  and 
may  develop  standards  and  guidelines  for  the  operation  of  local  programs.  The 
principal  feature  of  these  systems  is  the  provision  of  central,  uniform  policy 
across  the  state  to  ensure  accountability  and  quality. 

Twelve  states  have  indigent  defense  commissions  setting  guidelines  for  the 
provision  of  indigent  defense  services  statewide:  Arkansas,  Georgia,  Indiana, 
Kansas,  Kentucky,  Louisiana,  Nebraska,  North  Dakota,  Ohio,  Oklahoma,  South 
Carolina,  and  Tennessee.  The  distinction  between  a  "state  commission"  state 
and  a  state  with  a  statewide  public  defender  system  can  be  subtle.  Oklahoma, 
for  example,  has  a  state  commission  and  a  state  public  defender  program  The 
Office  of  Indigent  Defense  Services  ("OIDS")  divides  case  responsibility  among 
four  centralized,  staffed  units:  capital  trials,  capital  cases  on  direct  appeal, 
capital  post-conviction  cases,  and  noncapital  direct  appeals  for  the  entire  state. 
All  noncapital  trial  level  indigent  defendant  cases,  including  misdemeanors, 
juvenile  cases,  mental  health  commitments,  and  felonies  are  handled  locally  in 
the  county  where  they  originate,  primarily  by  attorneys  who  have  contracted 
with  OIDS.  One  exception  explains  Oklahoma's  categorization  as  a  "commis- 
sion state":  the  state's  two  largest  counties  (Tulsa  and  Oklahoma)  operate 
county-funded  public  defender  offices  that  are  completely  separate  from  the 
state  program 

Frequently  in  the  state  commission  model,  local  jurisdictions  within  the  state 
are  authorized  by  statute  to  determine  the  type  of  program  (public  defender, 
assigned  counsel,  contract)  that  best  suits  their  needs  within  the  promulgated 
guidelines.  They  then  operate  the  program  independently  at  the  local  level. 
Arkansas,  Georgia,  Indiana,  Kansas,  Kentucky,  Louisiana,  North  Dakota,  Ohio, 
and  South  Carolina  all  have  such  commissions  or  boards,  although  their  duties 
and  responsibilities  vary  substantially. 

Several  state  commissions  control  limited  state  funds  that  are  distributed  to 
local  indigent  defense  programs  to  supplement  their  budgets.  These  funds  are 
made  available  only  if  the  local  programs  demonstrate  that  they  are  following 
the  standards  and  guidelines  developed  by  their  commissions.  The  state  money 
provides  the  "carrot"  for  local  programs  to,  among  other  things,  tighten  attorney 
qualification  standards,  implement  better  indigency  determination  procedures, 
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and  limit  the  caseloads  of  assistant  public  defenders:  in  short,  to  improve  the 
quality  of  representation  provided  to  clients. 

Georgia  was  one  of  the  first  states  to  use  this  model  The  Georgia  Indigent 
Defense  Council  received  a  small  amount  of  state  funds  ($1  million)  in  1989  for 
distribution  in  Fiscal  Year  1990  to  counties  whose  indigent  defense  programs 
met  guidelines  developed  by  the  Council  and  adopted  by  the  Supreme  Court  of 
Georgia.  The  guidelines  concern,  among  other  things,  timely  appointment  of 
counsel,  indigency  determination,  hiring  of  contract  defenders,  fees  for  court- 
appointed  counsel,  procedures  to  assure  the  independence  of  court-appointed 
counsel,  and  caseload  levels.  Even  the  modest  amount  appropriated  in  1990  had 
a  positive  impact  on  the  counties:  in  the  first  year  of  the  program  ninety  of 
Georgia's  159  counties  initiated  changes  in  their  local  programs  to  come  into 
compliance  with  the  guidelines  and  thus  qualify  for  state  funds. 

In  1994,  Louisiana  set  up  through  supreme  court  rule  the  Louisiana  Indigent 
Defender  Board  (the  "LIDB"),  which  is  responsible  for  developing  standards 
and  guidelines  to  ensure  that  district  indigent  defender  programs  provide  quality 
services  to  indigent  clients.  The  district  indigent  defense  boards  must 
demonstrate  that  they  are  making  strides  toward  complying  with  the  LBDB's 
standards  in  order  to  receive  supplemental  state  funds  for  general  assistance  and 
for  hiring  experts. 

In  Arkansas,  local  public  defender  programs  that  meet  the  guidelines  of  the 
Arkansas  Public  Defender  Commission  qualify  for  assistance  from  the  state 
Capital,  Conflicts  and  Appellate  Office,  which  accepts  capital  cases  in  which  a 
local  public  defender  has  a  conflict  of  interest  and  acts  as  a  resource  center  for 
local  public  defenders,  providing  court  opinions,  statutes,  and  other  materials. 
Private  attorneys  representing  indigent  defendants  are  certified  as  qualified  to 
accept  various  types  of  case  assignments  under  the  Commission's  Minimum 
Standards.  The  Standards  also  establish  maximum  allowable  caseloads  for  full- 
time  and  part-time  contract  defenders,  and  require  that  contracts  specify  that  a 
contracting  attorney  be  permitted  to  decline  case  assignments  if  he  or  she 
already  has  been  assigned  cases  requiring  an  extraordinary  amount  of  time  and 
preparation. 

Most  recently,  Indiana  introduced  a  scheme  whereby  any  county  that  can 
show  that  it  has  developed  a  comprehensive  plan  to  provide  indigent  defense 
services  meeting  the  standards  developed  by  the  Indiana  Public  Defender 
Commission  will  receive  state  reimbursements  totaling  25  percent  of  the  cost  of 
providing  representation  in  noncapital  cases. 

Prior  to  the  creation  of  the  boards  in  Georgia,  Louisiana,  Arkansas,  and 
Indiana,  the  indigent  defense  system  in  each  of  these  states  was  organized  at  the 
county  level,  with  no  consistency  from  county  to  county  and  no  real  accountabil- 
ity. Defense  attorneys  in  these  states  battled  problems  with  maintaining 
professional  independence  and  freedom  from  political  pressures  or  judicial 
interference.  Now  the  local  programs  in  these  states  continue  to  have  local 
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autonomy,  but  the  state  oversight  from  the  commission  or  board  guarantees  a 
more  consistent  and  uniform  system  that  can  provide  better  quality  service. 

2.  County  and  Regional  Systems.  In  contrast  to  statewide  systems,  other 
states  delegate  the  responsibility  to  organize  and  operate  an  indigent  defense 
system  to  the  individual  county  or  group  of  counties  comprising  a  judicial 
district  The  decision  of  what  type  of  system  to  use  may  be  made  by  the  County 
Board,  the  local  bar  association,  the  local  judges,  or  a  combination  of  these 
groups  Under  this  system,  there  is  little  or  no  programmatic  oversight  at  the 
state  level;  there  is  no  state  board,  commission,  or  administrator.  Fourteen 
states  follow  this  pattern:  Alabama,  Arizona,  California,  Idaho,  Maine, 
Michigan,  Mississippi,  Montana,  New  York,  North  Carolina,  South  Dakota, 
Texas,  Utah,  and  Washington. 

Like  the  statewide  defense  systems,  there  are  noticeable  variations  among 
states  with  county  and  regional  systems.  In  Maine,  for  instance,  there  are  no 
public  defenders.  The  vast  majority  of  counties  use  assigned  counsel  exclusively, 
but  some  counties  have  experimented  with  contracts. 

3.  Other  Systems.  Finally,  eight  states,  plus  the  District  of  Columbia,  have 
indigent  defense  systems  that  do  not  fit  neatly  into  the  above  three  categories. 

In  the  District  of  Columbia,  a  private  non-profit  public  defender  organiza- 
tion, which  is  overseen  by  a  Board  of  Trustees,  provides  representation  in  a 
portion  of  the  cases,  while  private,  court-appointed  attorneys  provide  counsel 
in  all  other  cases. 

In  Florida,  the  legislature  has  created  twenty  independent  publicly  elected 
public  defender  offices.  There  is  one  office  for  each  judicial  district  While  this 
structure  is  mandated  by  the  state,  there  is  no  state  oversight  at  the  trial  level 

In  Illinois,  by  statute,  every  county  with  a  population  of  35,000  or  more  must 
have  a  local  public  defender  program.  In  less  populous  counties,  public 
defender  programs  are  optional.  There  is,  however,  no  state  oversight  at  the 
trial  leveL 

In  Iowa,  a  state  public  defender  is  responsible  for  the  tasks  common  to  those 
of  an  executive  director  of  a  statewide  indigent  defense  commission,  although 
Iowa  has  no  such  commission.  The  state  public  defender  oversees  the  local 
public  defender,  contract  and  assigned  counsel  programs  adopted  and  operated 
by  the  ninety-nine  counties. 

In  Nevada,  there  are  two  large  county  public  defender  programs  in  Reno 
and  Las  Vegas.  The  rest  of  the  state  is  served  by  the  Nevada  State  Public 
Defender  at  the  option  of  each  county.  If  the  county  opts  out  of  the  state 
public  defender  system,  it  must  establish  its  own  program  and  pay  for  it  totally 
out  of  county  funds. 

In  Oregon,  all  county  programs  are  established  through  a  contract 
negotiation  process  with  the  Office  of  the  State  Court  Administrator. 
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In  Pennsylvania,  by  statute,  every  county  must  have  a  local  public  defender 
program.  The  local  programs  are  not  subject  to  any  state  oversight  at  the  trial 
level. 

In  Virginia,  the  legislature  can  create  by  statute  a  public  defender  program 
in  any  area  of  the  state.  Areas  not  designated  for  public  defender  programs  are 
served  by  local  assigned  counsel  programs. 

In  West  Virginia,  a  state  public  defender  services  office  administers  all  funds 
for  indigent  defense  throughout  the  state  to  thirteen  nonprofit  public  defender 
corporations  that  serve  twenty  of  fifty-five  counties  and  processes  assigned 
counsel  vouchers  for  the  remaining  tliirty-five  counties.  The  state  provides  100 
percent  of  the  funds  for  indigent  defense. 

The  chart  in  Table  1  displays  the  different  organizational  systems  for 
providing  indigent  defense  services  used  by  each  of  the  fifty  states. 


Table  1 

How  States  Organize  Delivery  of  Indigent  Defense  Services 
at  the  Trial  Level 


Commission  w/some 

State  PD  w/Statewide 

Responsibility,  but  no 

County  or  Regional 

Authority 

State  PD 

Systems 

Other 

Alaska 

Arkansas 

Alabama 

District  of  Columbia 

Colorado 

Georgia 

Arizona 

Florida 

Connecticut 

Indiana 

California 

Illinois 

Delaware 

Kentucky* 

Idaho 

Iowa* 

Hawaii 

Louisiana* 

Maine 

Nevada 

Maryland 

Kansas* 

Michigan 

Oregon 

Massachusetts* 

Nebraska 

Mississippi 

Pennsylvania 

Minnesota 

Norm  Dakota 

Montana 

Virginia 

Missouri 

Ohio* 

New  York 

West  Virginia 

New  Hampshire 

Oklahoma* 

North  Carolina 

New  Jersey 

South  Carolina 

South  Dakota 

New  Mexico 

Tennessee 

Texas 

Rhode  Island 

Utah 

Vermont 

Washington 

Wisconsin 
Wyoming, 

*  States  with  a  state  public  defender  that  does  not  provide  trial-level  representation  statewide. 


B.  How  States  Fund  Their  Indigent  Defense  Systems  at  the  Trial  Level 

State  indigent  defense  systems  may  be  funded  by  state  funds,  county  funds, 
user  fees,  court  costs,  or  by  a  combination  of  those.  Table  2  provides  data  on 
funding  sources  for  indigent  defense  at  the  trial  level  in  each  of  the  fifty  states 
and  the  District  of  Columbia. 
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Table  2 

States'  Indigent  Defense  Funding  Sources — Trial  Level 


State  County  State/County 

Funds  Funds  Funds  Other 

Alabama  X  X 

Alaska  X 

Arizona  X 

Arkansas  X  X 

California  X 
Colorado  X 
Connecticut  X 
Delaware  X 

District  of  Columbia  X 

Florida  X 

Georgia  X 

Hawaii  X 

Idaho  X 

Illinois  X 

Indiana  X 

Iowa  X 

Kansas  X 

Kentucky  X  X 

Louisiana  X  X 

Maine  X 

Maryland  X 

Massachusetts  X 

Michigan  X 

Minnesota  X 

Mississippi  X 

Missouri  X 

Montana  X  X 

Nebraska  X 

Nevada  X 

New  Hampshire  X 

New  Jersey  X 

New  Mexico  X 

New  York  X 
Norm  Carolina  X 
North  Dakota  X 

Ohio  X 

Oklahoma  X 

Oregon  X 

Pennsylvania  X 

Rhode  Island  X 

South  Carolina  X  X 

South  Dakota  X 

Tennessee  X 

Texas  X 

Utah  X 

Vermont  X 

Virginia  X 

Washington  X 

West  Virginia  X 

Wisconsin  X 

Wyoming      X   

TOTALS  23    11   16  7 
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Table  2  shows  that  twenty-three  states  fund  their  trial  system  exclusively 
through  state  funds,  eleven  states  exclusively  through  county  funds,  and  sixteen 
states  through  a  combination  of  state  and  county  funds.  In  addition,  a  growing 
number  of  states  rely  on  filing  fees,  cost  recovery,  and/or  court  costs  assessments 
from  civil  litigants  and  criminal  defendants  to  help  fund  indigent  defense. 

The  following  examples  illustrate  the  diversity  of  how  indigent  defense 
systems  are  funded  at  the  trial  level. 

In  Alabama,  a  Fair  Trial  Tax  Fund  has  been  created  to  reimburse  counties 
for  expenditures  on  indigent  defense  services  The  revenue  from  this  fund 
consists  of  a  $7  filing  fee  for  all  civil  cases  in  Alabama  courts,  a  $7  tax  on  all 
criminal  convictions,  and  a  $10  fee  for  each  civil  case  in  which  there  is  a  jury 
demand.  The  Fair  Trial  Tax  Fund  is  intended  to  cover  the  cost  of  indigent 
defense  in  the  state,  but  in  the  past  it  has  fallen  short  and  the  state  has  had  to 
make  supplemental  appropriations  from  General  Fund  revenue  as  required  by 
statute. 

In  Arkansas,  the  majority  of  funds  provided  are  county  funds,  but  the  state 
contributes  some  support  for  the  Capital,  Conflicts  and  Appellate  Office.  In 
addition,  $5  is  levied  in  court  costs  and  fines  in  all  civil  cases  and  criminal 
matters  resulting  in  conviction.  Twenty  percent  of  the  revenue  from  the  $5 
surcharge  goes  to  the  Capital  Conflicts  and  Appellate  Office  and  80  percent 
goes  to  the  counties'  indigent  defense  budgets. 

In  the  District  of  Columbia,  all  funds  are  provided  by  the  District  of 
Columbia  government 

In  Florida,  the  state  provides  the  largest  share  of  funds,  but,  by  statute,  the 
counties  are  required  to  pay  the  cost  of  assigned  counsel  in  conflict  of  interest 
cases  and  in  cases  when  private  attorneys  are  appointed  to  provide  caseload 
relief  to  the  public  defender.  The  counties  must  also  provide  funding  for  certain 
other  expenses,  including  office  space,  utilities,  telephone,  and  custodial  services. 

In  Indiana,  the  Indiana  Public  Defender  Commission  has  promulgated 
standards  and  guidelines  to  determine  eligibility  of  attorneys  interested  in 
accepting  court  appointments  in  capital  and  noncapital  cases.  Counties  that 
enforce  these  standards  are  reimbursed  for  25  percent  of  the  costs  of  providing 
court-appointed  indigent  defense  representation  in  noncapital  cases  and  50 
percent  of  the  cost  of  representing  capital  defendants.  Attorneys  accepting 
court-appointed  cases  in  these  qualifying  counties  receive  a  higher  rate  of 
compensation  than  that  paid  to  attorneys  practicing  in  counties  that  do  not 
adhere  to  the  Commission's  standards. 

In  Kansas  and  Montana,  the  state  funds  felony  representation  in  the  courts 
of  general  trial  jurisdiction,  and  the  counties  fund  representation  in  the  courts 
of  limited  jurisdiction. 

In  Kentucky,  the  Office  of  the  Public  Advocate  determines  the  amount  of 
state  funds  allocated  to  each  county.  The  counties  are  encouraged  to  provide 
the  balance  of  the  funds  they  need.  In  practice,  however,  with  the  exceptions 
of  the  two  largest  counties,  most  counties  rely  on  the  state  allocation  alone. 
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The  General  Assembly  of  the  Commonwealth  of  Kentucky  recently  created 
three  new  sources  of  funds  for  the  Department  of  Public  Advocacy.  First,  all 
persons  who  receive  the  services  of  a  public  defender  are  now  required  to  pay 
a  $40  aclministrative  fee,  which  will  go  directly  to  the  Department  of  Public 
Advocacy.  The  fee  can  be  waived  for  individuals  who  are  unable  to  afford  it 
or  who  are  incarcerated.  Second,  all  persons  convicted  of  drunk  driving  must 
pay  a  service  fee  of  $200,  of  which  $50  will  go  to  the  Department  of  Public 
Advocacy.  Third,  each  county,  except  for  Jefferson,  will  contribute  12.5  cents 
for  each  resident  to  a  state-administered  fund  to  pay  for  expert  witnesses, 
medical  testing,  and  other  services  required  in  the  defense  of  indigents. 

Until  recently,  in  Louisiana,  all  funds  for  indigent  defense  came  from  a  $25 
assessment  charged  on  all  criminal  violations.  In  1994,  the  state  committed 
general  fund  revenue  to  fund  more  adequately  the  new  indigent  defender  board 
program  created  by  state  supreme  court  rule. 

In  Montana,  counties  provide  funds  for  representation  in  misdemeanors  and 
non-criminal  juvenile  matters.  Funds  for  representation  in  felonies,  appeals,  and 
juvenile  delinquencies  are  derived  from  a  portion  of  the  motor  vehicle 
registration  fee,  which  is  collected  at  the  county  level  and  forwarded  to  the 
state.  Seven  percent  of  the  fee  remains  at  the  county  level  to  fund  district  court 
level  indigent  defense  services. 

In  New  York,  the  counties  are  required  to  fund  the  daily  operation  of  their 
indigent  defense  programs.  The  state  provides  limited  funds  for  special 
purposes  in  certain  counties.  For  example,  some  counties  receive  state  funds  for 
programs  such  as  the  Major  Offense  Program,  State  Felony  Program,  Special 
Narcotics  Program,  Emergency  Felony  Program,  and  the  Major  Violent  Offense 
Program. 

In  Ohio,  the  state  reimburses  the  counties  for  up  to  50  percent  of  their 
annual  expenditures  on  indigent  defense.  The  program  is  supported  in  large 
measure  by  an  $11  assessment  on  all  convictions  other  than  minor  traffic 
offenses.  The  $11  assessment  is  added  to  the  bail  premium  of  all  defendants 
who  post  bond  or  at  the  disposition  of  the  case  if  no  bail  is  posted. 

In  Wyoming,  by  statute,  the  state  provides  85  percent  of  the  annual  cost  and 
the  counties  15  percent 

C  How  States  Organize  Their  Appellate  Indigent  Defense  Systems 

The  following  are  the  predominant  methods  that  have  been  developed  to 
provide  appellate  defense  services  in  the  various  states  and  counties  around  the 
country. 

1.  Combined  Dial  and  Appellate  State  Public  Defenders.  Sixteen  states 
have  a  state  public  defender  system  providing  trial  level  representation 
statewide.  (See  Table  1.)  Each  of  these  also  operates  an  appellate  defender 
division  serving  the  entire  state. 
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2.  State  Appellate  Defender  Program.  Twelve  states  (Arkansas,  California, 
Illinois,  Indiana,  Iowa,  Kansas,  Michigan,  Montana,  North  Carolina,  Oklahoma, 
Oregon,  and  South  Carolina),  have  no  statewide  public  defender  system 
providing  trial  level  representation,  although  they  do  have  stand-alone, 
statewide  appellate  public  defenders  funded  exclusively  by  the  state.  Indiana's 
public  defender  office  handles  state  post-conviction  proceedings  exclusively. 

3.  Local  Level  Delivery.  Fifteen  states  have  no  statewide  system  for 
providing  appellate  defender  services.  Statutes  or  court  rules  specify  whether 
local  public  defender  programs  or  private,  court-appointed  systems  will  provide 
representation  in  individual  appellate  cases. 

Private  attorneys  in  this  delivery  model  are  appointed  on  an  ad  hoc,  or  case- 
by-case  basis.  In  some  states,  the  state  supreme  court  or  intermediate  appellate 
court  makes  all  of  the  appellate  appointments.  In  others,  the  trial  court 
appoints  members  of  the  private  bar.  Statutes  or  court  rules  specify  the  rates 
for  compensation  of  private  counsel  in  some  states,  while  others  leave  the 
amount  of  compensation  to  the  discretion  of  the  appointing  authority. 

In  states  where  the  local  public  defender  provides  appellate  representation, 
expenses  relating  to  these  services  (for  example,  experts,  transcripts)  are  often 
built  directly  into  the  public  defender's  budget  by  the  funding  source. 

4.  Other  Methods.  Finally,  seven  states,  Florida,  Louisiana,  Nebraska, 
Nevada,  Ohio,  Pennsylvania,  and  Washington,  plus  the  District  of  Columbia, 
have  delivery  systems  that  do  not  fit  neatly  into  the  above  three  categories.  In 
Florida,  five  regional  appellate  defender  programs  handle  direct  appeals.  There 
is  also  a  state  appellate  defender  office,  the  Capital  Collateral  Representative, 
charged  exclusively  with  providing  post-conviction  death  penalty  representation. 
In  Louisiana,  representation  in  non-capital  appeals  is  provided  by  attorneys 
working  for  local  indigent  defense  boards,  subject  to  state  certification.  In 
Nebraska,  once  the  state  appellate  office  opens  in  1995,  it  will  handle  a  limited 
number  of  appeals,  while  die  majority  will  be  handled  at  the  county  level.  In 
Washington,  mere  is  a  private,  nonprofit  appellate  public  defender  for  one 
appellate  district  and  an  assigned  counsel  program  in  each  of  the  other  two 
districts.  The  systems  for  providing  appellate  services  in  Nevada  and  Pennsylva- 
nia are  the  same  at  the  appellate  level  as  at  the  trial  level 

In  those  states  that  have  an  indigent  defense  commission,  the  commissions 
typically  oversee  both  trial  and  appellate  indigent  defense  services.  In  Ohio,  the 
appellate  defender  is  a  unit  of  the  commission. 

While  the  methods  of  delivery  vary,  the  trend  over  the  past  several  years 
among  the  states  has  been  to  develop  and  fund  appellate  services  at  the  state 
level. 

Table  3  sets  out  the  type  of  indigent  defense  system  at  the  appellate  level 
used  in  each  state  and  in  the  District  of  Columbia. 


46 


Law  and  Contemporary  Problems 


[Vol.  58:  No.  1 


Table  3 

Delivery  of  Appellate  Indigent  Defense  Services 


Combined  Trial  and 


Appellate  State  Public 

State  Appellate  Public 

Defenders 

Defender 

Local  Level  Delivery 

Other 

A  Iff  ?k'fl 

District  r»f  fjfthimliiu 

vVlvlUiv 

/"^  a  1  •  f r\m  in 
\_-tUHUI  Ilia 

A  riTrtnfl 
r\i  UiUlu 

Florida 

1  Ivl  IUA 

Connecticut 

Illinois 

Geortria 

Louisiana 

Delaware 

Indiana 

Idaho 

Nebraska 

Hawaii 

Iowa 

Kentucky 

Nevada 

Maryland 

Kansas 

Maine 

Ohio 

Massachusetts 

Michigan 

Mississippi 

Pennsylvania 

Minnesota 

Montana 

New  York 

Washington 

Missouri 

North  Carolina 

North  Dakota 

New  Hampshire 

Oklahoma 

South  Dakota 

New  Jersey 

Oregon 

Tennessee 

New  Mexico 

South  Carolina 

Texas 

Rhode  Island 

Utah 

Vermont 

Virginia 

Wisconsin 

West  Virginia 

Wyoming 


D.  How  States  Fund  Their  Appellate  Indigent  Defense  Systems 

Funding  for  appellate  representation  is  provided  either  by  the  state,  by  the 
county,  or  by  a  combination  of  both.  Table  4  provides  a  summary  of  the  source 
of  funding  for  each  of  the  fifty  states  and  the  District  of  Columbia. 

In  twenty  nine  states,  appellate  representation  is  funded  entirely  by  the  state. 
In  nine  states,  the  funding  is  provided  exclusively  by  the  counties.  In  twelve 
states,  the  cost  of  appellate  representation  is  shared  by  the  state  and  the 
counties.  In  Indiana,  the  state  provides  funding  for  post-conviction  representa- 
tion, while  the  counties  pay  for  direct  appeals.  In  Nevada,  the  state  funds 
appeals  undertaken  by  the  Nevada  State  Public  Defender,  and  the  respective 
counties  provide  funding  for  representation  for  cases  on  appeal  in  the 
independent  jurisdictions  of  Reno  and  Las  Vegas. 
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Table  4 

State  Indigent  Defense  Funding  Sources — Appellate  Level 


State  County  State/County 

Funds  Funds  Funds  Other 


Alabama  X  X 

Alaska  X 

Arizona  X 

Arkansas  X 

California  X 

Colorado  X 

Connecticut  X 

Delaware  X 

District  of  Columbia  X 

Florida  X 

Georgia  X 

Hawaii  X 

Idaho  X 

Illinois  X 

Indiana  X 

Iowa  X 

Kansas  X 

Kentucky  X 

Louisiana  X 

Maine  X 

Maryland  X 

Massachusetts  X 

Michigan  X 

Minnesota  X 

Mississippi  X 

Missouri  X 

Montana  X 

Nebraska  X* 

Nevada  X 

New  Hampshire  X 

New  Jersey  X 

New  Mexico  X 

New  York  X 

North  Carolina  X 

North  Dakota  X 

Ohio  X 

Oklahoma  X 

Oregon  X 

Pennsylvania  X 

Rhode  Island  X 

South  Carolina  X 

South  Dakota  X 

Tennessee  X 

Texas  X 

Utah  X 

Vermont  X 

Virginia  X 

Washington  X 

West  Virginia  X 

Wisconsin  X 

Wyoming      X   

TOTALS   29  9   12  2 


*  Pending  1995  creation  of  statewide  appeals  unit 
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IV 

Conclusion 

The  delivery  of  indigent  defense  services  has  undergone  important  reform 
in  the  last  decade.  The  most  significant  trend  is  the  movement  toward  some 
type  of  state  oversight  for  indigent  defense  services  that  relies  on  statewide 
standards  and  often  state  funds  to  ensure  that  uniform,  quality  representation 
is  provided  in  every  county  in  the  state.  Although  there  are  identifiable  trends, 
the  push  for  reform  in  the  delivery  of  indigent  defense  services  is  very  much  a 
state-by-state,  and  even  county-by-county,  struggle.  Improvement  requires 
leadership  and  support  from  the  bar  and  the  bench. 

No  one  should  overlook  the  progress  that  has  been  made  in  indigent  defense 
services  in  the  last  decade,  or  the  very  substantial  contributions  made  by 
dedicated  lawyers.  Years  of  advocacy,  litigation,  and  legislation  on  behalf  of 
indigent  defense  programs  have  made  it  clear  that  the  right  to  counsel  is  not 
going  to  go  away,  nor  can  it  be  ignored.  Still,  much  remains  to  be  done  as  new 
challenges  to  indigent  defense  emerge.  The  primary  challenge  comes  from  the 
increasing  costs  of  indigent  defense,  resulting  in  part  from  changes  in  crime 
policies,  such  as  the  creation  of  new  mandatory  minimum  sentences,  "three 
strikes  and  you're  out"  measures,  and  sanctions  lowering  the  minimum  age  of 
transfer  to  adult  court  for  juveniles  charged  with  serious  offenses,  as  well  as 
from  an  overall  increase  in  criminal  filings  and  a  larger  percentage  of  defendants 
found  to  be  indigent  As  new  crime  policy  emerges,  more  responsibilities  are 
added  to  indigent  defense  programs.  Meanwhile,  the  pressures  to  contain  or  cut 
costs  of  indigent  defense  services  continue. 

The  tendency  to  provide  representation  on  the  cheap  has  been  significantly 
curbed  through  years  of  successful  challenges  to  low  hourly  rates  and  fee  caps 
paid  to  court-appointed  counsel,12  to  the  denial  of  appropriate  expert  assis- 
tance,13 and  to  excessive  caseloads  of  part-time,  full-time,  and  contract 
defenders.14 

Without  guarantees  that  compensation  will  at  least  cover  overhead  and  that 
there  will  be  no  coercion  to  provide  representation  in  an  unlimited  number  of 
court-appointed  cases,  all  but  the  most  inexperienced,  or  least  qualified,  private 
attorneys  may  abandon  indigent  defense  representation  altogether.  The  body 
of  case  law  concerning  the  provision  of  indigent  defense  services,  coupled  with 
the  trend  of  more  and  more  states  moving  to  some  type  of  state  oversight  for 
their  indigent  defense  system,  would  seem  to  secure  the  continued  improvement 


12.  See,  eg.,  Arnold  v.  Kemp,  813  S.W2d  770  (Ark.  -1991);  State  v.  Lynch.  796  P2d  1150  (Okla. 
1990). 

13.  See,  e.g.,  Ake  v.  Oklahoma,  470  U.S.  68  (1985). 

14.  See,  e.g..  State  v.  Peart,  621  So.  2d  780  (La.  1993);  State  ex  ret  Stephen  v.  Smith,  747  P.2d  816 
(Kan.  1987);  State  v.  Smith,  681  P.2d  1374  (Ariz.  1984). 
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of  indigent  defense  delivery  in  the  United  States.  However,  the  intense  pressure 
to  cut  costs  could  counter  these  efforts. 

States  typically  are  not  opposed  to  the  concept  of  the  right  to  counsel  for 
indigents;  what  they  dislike  are  the  increased  costs  associated  with  preserving 
that  right  As  a  result,  many  states  are  now  toying  with  methods  to  provide  a 
lawyer  at  a  fixed  or  predictable  rate,  rather  than  on  an  hourly  basis.  Contracts 
are  viewed  by  many  as  the  quick  fix,  and  more  and  more  we  see  contract 
programs  created  to  replace  assigned  counsel  systems  or  to  handle  the  conflict 
cases  of  public  defenders. 

There  are  serious  potential  dangers  with  the  contract  model,  such  as 
expecting  contract  defenders  to  handle  an  unlimited  caseload  or  awarding 
contracts  on  a  low-bid  basis  only,  with  no  regard  to  qualifications  of  the 
contracting  attorneys.  However,  contracts  that  are  developed  to  conform  with 
ABA  standards,  and  that  are  overseen  by  an  independent  body,  should  be 
viewed  as  one  of  several  viable  delivery  options. 

Recent  efforts  around  the  country  point  to  an  awareness  of  the  importance 
of  maximizing  both  the  efficiency  and  quality  of  indigent  defense  services.  The 
task  is  to  build  on  these  efforts,  to  ensure  that  all  defendants  receive  the 
representation  they  are  entitled  to  by  law. 
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To  aid  the  reader  in  understanding  this  report,  the  following  are  definitions  of  some  of  the  terms 
used  in  the  report. 

Bar  Advocates:  Attorneys  are  generally,  by  custom,  referred  to  as  "members  of  the  bar". 
Private  attorneys  who  are  appointed  to  represent  indigent  parties  are  referred  to  as  Bar 
Advocates.  In  this  report  the  terms  "Bar  Advocates"  and  "private  court-appointed  attorneys"  are 
interchangeable. 

Bar  Advocate  Program:  There  are  12  Bar  Advocate  Programs  (BAP's)  in  Massachusetts, 
which  are  organized  for  overseeing  the  provision  of  the  bulk  of  legal  services  to  indigent  parties  in 
Massachusetts  by  private,  court-appointed  attorneys. 

Committee:  As  used  in  this  report,  the  term  "the  Committee"  refers  to  the  fifteen-member  body 
which  pursuant  to  G.L.  c.  21  ID  governs  the  operations  of  the  state  department,  CPCS. 

Counsel:  Attorneys  are  also  referred  to  as  legal  counsel.  As  used  in  this  report,  public  counsel 
services  refer  to  legal  services  provided  by  attorneys  who  are  state  employees,  on  the  payroll  of 
CPCS,  and  by  private  attorneys  appointed  by  courts  to  rpresent  indigent  parties. 

CPCS:  As  used  in  this  report,  the  term  "CPCS"  refers  to  the  state  department  of  public 
attorneys,  administrators  and  administrative  staff  called  the  Committee  for  Public  Counsel 
Services. 

Indigent:  The  definition  of  "indigence"  for  purposes  of  appointment  of  legal  counsel  in 
Massachusetts  is  set  forth  pursuant  to  Rule  3:10  of  the  Supreme  Judicial  Court  (see  Appendix  5). 
Parties  are  considered  indigent  if  they  receive  public  assistance,  have  a  net  income  at  or  below 
125%  of  the  poverty  level,  or  fall  within  certain  defined  status  categories. 

Private  Attorneys:  Many  attorneys,  as  part  of  their  private  practice,  provide  legal  services  in 
criminal  and  civil  cases  to  indigent  parties;  many  do  not.  In  this  report,  references  to  "Private 
Attorneys",  "Private  Court-Appointed  Attorneys",  and  "Private  Counsel"  are  interchangeable, 
and  mean  those  attorneys  who  accept  appointments  from  various  courts  to  provide  legal  services 
to  indigent  parties,  and  submit  bills  for  these  services  to  CPCS. 

Public  Defenders:  The  attorneys  who  are  employed  by  the  state  department,  CPCS,  are 
sometimes  referred  to  in  this  report  as  public  defenders  (although  not  all  of  the  legal  services  in 
question  are  provided  in  criminal  cases).  This  term  also  may  be  used  with  reference  to  other 
states,  meaning  those  attorneys  who  are  employees  of  a  governmental  agency  which  provides 
legal  services  to  indigent  parties,  typically  in  criminal  cases.  In  this  report,  the  terms  "Public 
Defenders",  "Public  Attorneys",  and  "CPCS  Staff  Attorneys"  are  interchangeable. 
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INDIGENT  DEFENSE  SYSTEMS  IN  THE 
UNITED  STATES 

Robert  L.  Spangenberg'  and  Marea  L.  Beeman" 

I 

Introduction:  The  Right  To  Counsel  Mandate 

The  Sixth  Amendment  to  the  United  States  Constitution  guarantees  to  all 
persons  accused  of  a  crime  the  right  to  counsel  in  their  defense.  The  United 
States  Supreme  Court  has  interpreted  the  Sixth  Amendment  to  require  each 
state  to  provide  counsel  to  any  person  accused  of  a  crime  before  he  or  she  can 
be  sentenced  to  jail  or  prison,  if  that  person  cannot  afford  to  hire  an  attorney. 
The  states  have  responded  to  the  Court's  mandate  in  the  landmark  decisions 
Gideon  v.  Wainwright,1  Argersinger  v.  Hamlin,2  and  In  re  Gault,3  by  develop- 
ing a  variety  of  systems  in  which  indigent  defense  services  are  provided 

Some  states  and  localities  have  created  public  defender  programs,  while 
others  rely  on  the  private  bar  to  accept  court  appointments.  In  most  states,  the 
right  to  counsel  has  been  expanded  by  legislation,  case  law,  and  state  constitu- 
tional provisions.  This  expansion  at  the  state  level  has  contributed  to  the 
diversity  of  systems  around  the  country. 

In  the  two  decades  following  the  Gideon  decision,  the  demand  for  indigent 
defense  services  grew  steadily,  but  the  last  five  to  ten  years  have  seen  marked 
increases  in  the  need  for  state-funded  counsel.  Prime  factors  contributing  to  the 
recent  explosion  in  indigent  defense  caseloads  are  the  "war  on  crime"  and  a 
major  increase  in  drug  offenses.  It  is  not  uncommon  for  indigent  defense 
programs  to  represent  up  to  90  percent  of  all  criminal  defendants  in  a  given 
felony  jurisdiction.  The  cost  of  providing  indigent  defense  services  has  escalated 
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*  President,  The  Spangenberg  Group;  former  trial  attorney  and  director  of  the  Boston  Legal 
Assistance  Project  He  has  studied  the  indigent  defense  systems  in  all  50  states  both  as  an  independent 
consultant  and  on  behalf  of  the  American  Bar  Association's  Bar  Information  Program 
**  Senior  research  associate,  The  Spangenberg  Group. 

Preparation  of  this  report  was  funded  by  the  American  Bar  Association  Bar  Information  Program 
which  provides  technical  assistance,  information,  and  support  to  state  and  local  bar  associations,  courts, 
legislatures,  and  others  working  to  improve  criminal  defense  services  for  the  poor.  This  document  has 
not  been  reviewed  by  the  American  Bar  Association  and,  accordingly,  should  not  be  construed  as 
representing  the  policy  of  the  American  Bar  Association  except  in  reference  to  ABA  Standards  for 
Criminal  Justice:  Providing  Defense  Services  (3d  ed.  1992). 

1.  In  Gideon  v.  Wainwright,  372  U.S.  335  (1963),  the  Supreme  Court  interpreted  the  6th  and  14th 
Amendments  as  requiring  states  to  provide  counsel  to  all  indigents  accused  of  a  crime  in  their 
jurisdictions. 

2.  In  Argersinger  v.  Hamlin,  407  US.  25  (1972),  the  Supreme  Court  extended  Gideon  to  include 
petty  offenses  that  carried  a  possible  sentence  of  incarceration. 

3.  In  In  re  Gault,  387  U.S.  1  (1967),  the  Supreme  Court  extended  the  right  to  counsel  to  include 
all  juveniles  involved  in  delinquency  proceedings  and  facing  possible  incarceration. 


UW  and  CONTEMPORARY  PROBLEMS 

DURHAM,  NORTH  CAROLINA 


Volume  58  Winter  1995  Number  1 


TOWARD  A  MORE  EFFECTIVE  RIGHT 
TO  ASSISTANCE  OF  COUNSEL 

Robinson  O.  Everett 
Special  Editor 

page 

Foreword  Robinson  O.  Everett  1 

2001:  A  Train  Ride:  A  Guided  Tour  of  the 

Sixth  Amendment  Right  to  Counsel  Gerald  F.  Uelmen  13 

Indigent  Defense  Systems  in  the 

United  States   Robert  L.  Spangenberg  31 

and  Marea  L.  Beeman 

Process  and  Progress:  Reviewing  the 

Criminal  Justice  Act  Edward  C.  Prado  51 

Federal  Defender  Services:  Serving 

the  System  or  the  Client?  John  J.  Cleary  65 

An  Essay  on  the  New  Public  Defender  for 

the  21st  Century   Charles  J.  Ogletree,  Jr.  81 

Toward  Eliminating  Bargain  Basement 
Justice:  Providing  Indigent 
Defendants  with  Expert  Services 

and  an  Adequate  Defense  Fred  Warren  Bennett  95 


FURTHER  DEVELOPMENTS  ON  PREVIOUS  SYMPOSIA 


United  States  Tort  Liability  for  War 
Crimes  Abroad:  An  Assessment 
and  Recommendation  


Kenneth  Bullock 


139 


Appendix  4 


Manual  For  Counsel  Assigned 
Through  the  CPCS  -  June  1995 


SUPERIOR  COURT  JURISDICTION  CASES 


In  order  to  be  certified  to  accept  Superior  Court  cases 
(that  is,  any  charge  which  is  beyond  final  jurisdiction  of  the 
District  Court  as  set  out  in  G.L.  c.218,  sec.  26),  the 
attorneys  must  be  individually  approved  by  the  Chief  Counsel  of 
CPCS . 

Attorneys  who  seek  to  obtain  the  approval  of  the  Chief 
Counsel  must  meet  the  minimum  requirements  set  forth  below.  In 
addition,  the  Chief  Counsel  may  consider  any  and  all  additional 
information  that  s/he  deems  relevant  to  an  appropriate  decision 
on  each  application. 

Certification  for  Superior  Court  assignments  is  valid  for 
a  term  of  4  or  5  years,  after  which  each  attorney  may  seek 
recertif ication .  Eight  (8)  hours  per  year  of  relevant  legal 
education  are  required  to  maintain  this  certification. 

Training  Requirement :     None . 

Minimum  Requirement : 

Applicants  who  meet  the  criteria  described  in  any  one  of 
the  following  five  categories  are  eligible  to  apply  to  the 
Chief  Counsel  for  approval  for  Superior  Court  cases: 

(A)  Certification  by  CPCS  to  accept  murder  cases; 

OR 

(B)  Meet  the  minimum  requirements  for  certification  for 
murder  cases   (see  page  6) ; 

OR 

(C)  Full-time  employment  for  a  minimum  of  two  years  as  a 
trial  attorney  with  either  the  Massachusetts  Defenders 
Committee,  Roxbury  Defenders  Committee,  or  the  Committee 
for  Public  Counsel  Services; 

OR 

(D)  Have  tried  at  least  six  Jury  of  Six  or  Superior  Court 
criminal  jury  trials  to  verdict  in  the  last  five  years  as 
lead  counsel; 

(E)  Have  other  significant  experience  which  demonstrates 
qualification  to  accept  Superior  Court  assignments  and 
demonstrates  familiarity  with  the  practice  and  procedures 
in  the  Massachusetts  criminal  courts. 
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Application  Procedure: 


Attorneys  seeking  Superior  Court  assignments  should 
complete  and  submit  an  application  form  obtainable  from  the 
Committee's  Certification  Unit,  as  well  as  any  additional 
information  relevant  to  the  above-stated  requirements. 
Applicants  will  be  notified  of  the  decision  of  the  Chief 
Counsel  within  8-12  weeks. 

Certification  for  Superior  Court  assignments  is  valid  for 
a  term  of  4  or  5  years,  after  which  each  attorney  may  seek 
recertif ication .  Eight  (8)  hours  per  year  of  relevant  legal 
education  are  required  to  maintain  this  certification. 

Assignment  of  Cases: 

Superior  Court  certified  attorneys  may  be  assigned 
Superior  Court  jurisdiction  cases  in  District  Court  as  bar 
advocate  duty  attorneys,  or  may  receive  assignments  from  bar 
advocate  duty  attorneys  immediately  after  arraignments  handled 
by  bar  advocate  duty  attorneys  who  are  not  Superior  Court 
certified.  Superior  Court  certified  attorneys  may  also  be 
assigned  cases  in  Superior  Court  after  direct  indictment. 

Performance  Requirements: 

Attorneys  who  accept  Superior  Court  cases  must  represent 
their  clients  at  all  stages  of  the  criminal  proceedings  except 
the  appeals  of  a  conviction  to  the  Appeals  Court  or  Supreme 
Judicial  Court.  In  the  event  of  a  conviction,  however,  it 
remains  the  responsibility  of  the  trial  attorney  to  file  a 
Notice  of  Appeal  and  a  Motion  to  Withdraw  and  to  notify  CPCS  of 
the  need  for  appellate  counsel  to  be  assigned. 

In  addition  to  representing  the  client  in  Superior  Court, 
the  attorney  who  accepts  a  Superior  Court  case  must  provide 
representation  at  the  probable  cause  hearing  or  any  other 
District  Court  proceeding  and  any  sentence  appeal  before  the 
Appellate  Division  of  the  Superior  Court. 

By  accepting  assignments  on  Superior  Court  cases, 
attorneys  agree  to  abide  by  the  CPCS  Performance  Guidelines 
Governing  Representation  of  Indigents  in  Criminal  Cases,  which 
are  found  in  this  manual . 
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APPEALS  AND   OTHER  POST-CONVICTION  MATTERS 


Attorneys  who  wish  to  accept 
other  post -convict ion  matters  must 
the    Chief    Counsel    of    CPCS  and 
requirement . 

Training  Requirement : 

Applicants  for  certification  to  accept  these  cases  must 
complete  a  full  day  Appeals  and  Post -Conviction  Training 
Program  offered  by  CPCS.  A  contribution  of  $50  for  materials 
is  requested.  A  schedule  of  training  programs  and  registration 
information  is  found  in  the  CPCS  Certification  Bulletin. 

Application  Procedure : 

The  applicant  should  submit  a  letter  to  the  CPCS  Director 
of  Legal  Resources  and  Support  Services,  explaining  in  detail 
why  his/her  experience  qualifies  him/her  for  appeals  and 
post -conviction  assignments.  A  summary  of  appellate  and  trial 
experience  should  be  included  as  well  as  a  resume.  Two  legal 
writing  samples  should  be  submitted  with  the  letter  of 
application,  at  least  one  of  which  addresses  a  criminal  law 
issue . 

The  letter  should  be  sent  to: 

Director,   Legal  Resources  &  Support  Services 
Committee  for  Public  Counsel  Services 
470  Atlantic  Avenue,   Suite  700 
Boston,   MA  02210 

The  applicant  will  be  notified  when  a  decision  has  been  made. 

Certification : 

Attorneys  certified  for  Appeals  and  Post-Conviction 
assignments  are  qualified  to  receive  assignments  on  appeals, 
new  trial  motions,  motions  for  relief  from  unlawful  restraint, 
post -appeal  motions  to  revise  or  revoke,  and  other  matters 
related  to  post-conviction  proceedings. 

Assignment  of  Cases: 

The  Director  of  Legal  Resources  &  Support  Services  will 
assign  appellate  and  post -convict ion  cases  to  attorneys 
certified  to  handle  such  cases. 


assignments  for  appeals  and 
be  individually  approved  by 
must    complete    a  training 


Performance  Requirements : 

By  accepting  these  cases  attorneys  agree  to  abide  by  the 
Standards  for  Representation  of  Clients  by  an  Appellate 
Defender,   which  are  found  in  this  manual. 


JUVENILE  DELINQUENCY  CASES 


Attorneys  who  wish  to  accept  assignments  on  juvenile 
delinquency  cases  must  complete  a  required  training  program. 

Training  Requirements : 

The  training  requirement  is  satisfied  by  attendance  at  a 
four-day  seminar,  Zealous  Advocacy.  The  program  is  offered  by 
Massachusetts  Continuing  Legal  Education  at  various  locations 
throughout  the  state  several  times  a  year.  Tuition  (including 
materials)  is  $250.  A  schedule  of  training  programs  and 
registration  information  can  be  obtained  by  contacting  MCLE 
(617/482-2205)   or  the  CPCS  Training  Unit. 

Certification : 

Attorneys  who  complete  the  training  requirement  are 
certified  to  represent  clients  in  juvenile  delinquency 
proceedings  within  the  final  jurisdiction  of  the  Juvenile 
Courts  and  the  juvenile  session  of  District  Court.  Attorneys 
who  complete  the  training  are  also  certified  to  represent 
juveniles  on  a  transfer  cases  that  are  within  the  final 
jurisdiction  of  the  District  Court. 

If  proceedings  are  initiated  to  transfer  a  juvenile,  to 
Superior  Court,  attorneys  who  are  not  Superior  Court  certified 
should  notify  the  local  bar  advocate  program  to  assign  a 
Superior  Court  certified  attorney  who  will  represent  the  client 
at  transfer  proceedings  in  the  Juvenile  Court  as  well  as  in  the 
Superior  Court.  Additional  certification  is  required  to  handle 
CHINS,  care  and  protection,  and  termination  of  parental  rights 
cases    (see  sections  of  this  manual  regarding  these  cases) . 

Assignment  of  Cases : 

The  assignment  of  delinquency  cases  varies  from  county  to 
county.  Check  with  your  local  bar  advocate  program  to  learn 
the  practice  in  your  county. 
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Performance  Requirements : 


Attorneys  who  accept  assignment  on  juvenile  delinquency- 
cases  must  represent  their  clients  at  all  stages  of  the 
delinquency  proceeding  in  the  Juvenile  and  District  Court. 

In  the  event  of  a  final  conviction  in  the  Juvenile  Jury 
Session  or  the  District  Court  Jury  of  Six  Session,  it  is  the 
responsibility  of  the  trial  attorney  to  file  a  Notice  of  Appeal 
and  Motion  to  Withdraw  and  to  notify  CPCS  of  the  need  for 
appellate  counsel  to  be  appointed. 

By  accepting  juvenile  delinquency  cases,  attorneys  agree 
to  abide  by  the  CPCS  Performance  Standards  Governing 
Representation  of  Indigent  Juveniles  in  Delinquency  and 
Criminal  Cases,   which  are  found  in  this  manual. 


MENTAL  HEALTH  CASES 


The  Committee  has  adopted  performance  standards  for  civil 
commitment  proceedings,  for  guardianship  proceedings  in  which 
the  authority  to  administer  extraordinary  medical  treatment  is 
sought  (so-called  "Rogers"  cases) ,  and  for  appeals  in  such 
cases.  Attorneys  who  wish  to  be  eligible  to  accept 
assignments  in  such  cases  must  agree  to  abide  by  these 
standards  and  must  complete  certain  training  requirements 
established  by  the  Committee  for  Public  Counsel  Services.  In 
addition,  attorneys  wishing  to  accept  assignments  in 
proceedings  involving  the  recommitment  of  persons  found  to  be 
"sexually  dangerous"  must  also  meet  certain  training 
requirements.  Training  schedules  for  each  certification 
category  will  be  published  in  Lawyers  Weekly  and  in  the 
Committee's  Certification  Bulletin. 


CIVIL  COMMITMENT  AND   "ROGERS"  CASES 

Certification : 

Attorneys  who  wish  to  be  certified  to  accept  assignments 
in  civil  commitment  proceedings  and  guardianship  proceedings 
in  which  the  authority  to  administer  extraordinary  medical 
treatment  is  sought  must  complete  a  two-part  training 
requirement.  To  maintain  certification,  attorneys  must 
complete  at  least  8  hours  of  approved  continuing  legal 
education  annually.      A  listing  of  approved  programs  will  be 
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published  periodically. 

Training  Requirement : 

Applicants  for  certification  must  complete  an  eight-hour 
training  program,  "CPCS  Mental  Health  Proceedings  and  Advocacy 
for  Assigned  Counsel,"  offered  by  CPCS  through  MCLE  several 
times  a  year  at  various  locations  throughout  the  state.  In 
addition,  applicants  must  also  complete  an  eight-hour  training 
program  on  the  clinical  aspects  of  mental  illness  and 
treatment,  conducted  by  the  University  of  Massachusetts 
Medical  Center  Department  of  Psychiatry  under  the  auspices  of 
CPCS,  offered  two  times  a  year  at  the  UMass  campus  in 
Worcester.  Tuition  for  these  programs  is  $60  and  $70, 
respectively . 

Assignment  of  Cases: 

CPCS  provides  Superior  Courts,  District  Courts  and 
Probate  Courts  with  lists  of  certified  attorneys  from  which 
the  Courts  make  appropriate  assignments. 


MENTAL  HEALTH  APPEALS 

Certification : 

Applicants  for  mental  health  appellate  certification  must 
first  be  certified  to  accept  assignments  in  civil  commitment 
and  "Rogers " -type  cases,  and  must  then  complete  a  training 
program  in  appellate  practice  offered  two  times  a  year  by 
MCLE. 

Assignment  of  Cases: 

Assignments  are  made  by  CPCS  upon  notification  by  the 
trial  court  of  the  filing  of  an  appeal. 

Performance  Requirements: 

By  accepting  assignments'  in  civil  commitment  cases, 
"Rogers" -type  cases  and  mental  health  appeals,  attorneys  agree 
to  abide  by  the  applicable  CPCS  Performance  Standards,  which 
are  found  in  this  manual. 


SEXUALLY  DANGEROUS  PERSON  DISCHARGE  REVIEWS 

Certification : 

Males  currently  serving  one-day-to-life  sentences  at  the 
Treatment    Center    for    Sexually    Dangerous     Persons  at 
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Bridgewater  may  petition  the  Superior  Court  Department 
for  discharge,  once  annually.  Attorneys  wishing  to 
accept  assignments  in  such  cases  must  complete  a  training 
program  offered  once  a  year  by  MCLE. 

Assignment  of  Cases : 

Assignments  are  made  by  CPCS  upon  notification  of  the 
filing  of  a  petition  for  discharge. 


STATE  INTERVENTION/CHILD  CUSTODY  AND  CHINS  CASES 

Attorneys  who  wish  to  be  certified  to  accept  assignments  on 
state  intervention/child  custody  and  CHINS  cases  must  complete 
a  basic  training  requirement.  To  remain  certified  after 
completing  the  basic  training,  attorneys  must  complete  eight 
hours  of  approved  legal  education  programs  in  each  fiscal  year 
subsequent  to  the  year  in  which  he/she  completed  the  initial 
basic  certification  requirements.  A  fiscal  year  runs  from 
July  1  to  June  30. 

In  addition,  all  newly  certified  attorneys  must  work  under  the 
supervision  of  a  mentor  assigned  by  CPCS. 

Training  Requirements : 

The  training  requirements  are  twofold. 

First,  to  obtain  certification  to  accept  assignments  in 
state  intervention/child  custody,  parental  rights  termination 
and  CHINS  cases,  an  attorney  must  complete  the  three-day 
basic  training  program  State  Intervention  in  the  Family, 
Child  Custody  and  Termination  of  Parental  Rights  (offered  by 
MCLE  with  tuition  requirement); 

Second,  to  maintain  certification,  attorneys  must 
complete  eight  hours  of  approved  legal  education  programs 
each  fiscal  year  subsequent  to  the  year  in  which  he  or  she 
completed  the  initial  basic  certification  requirements.  A 
fiscal  year  runs  from  July  1  to  June  30. 

To     satisfy     this      annual      continuing  certification 
requirement ,  attorneys  who  have  completed  the  basic  training 
may  select  programs  offered  and  approved  by  CFLP  through  MCLE 
(MCLE  catalogs  list  MCLE  offerings  approved  for  CFL  credit) . 

The  CLE  requirement  may  also  be  satisfied  by  completing 
equivalent  hours  of  training  in  relevant  areas  of  family  and 
trial  practice.  Attorneys  must  obtain  approval  prior  to 
attending  programs   not  previously  approved   for   CFL  credit . 
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To  obtain  such  approval,  attorneys  must  submit  a  request  for 
approval  to  the  Director  of  the  Children  and  Family  Law 
Program  of  CPCS .  The  request  must  include  a  comprehensive 
description  of  the  program,  including  its  length  and  a 
syllabus  describing  its  contents  and  faculty.  Upon  attending 
an  approved  course,  attorneys  must  submit  a  verification  of 
attendance  to  the  Director  of  the  Children  and  Family  Law 
Program  of  CPCS. 

Attorneys  who  have  competed  the  certification  training 
will  not  be  eligible  to  receive  assignments  until: 

(1)  they  are  assigned  to  a  mentor,  and 

(2)  entry  of  certification  and  related  information  into 
the  CPCS  data  system  has  been  completed. 

This  generally  takes  a  minimum  of  three  months  from  the 
date  of  completion  of  the  training.  CPCS  will  reject  any 
assignments  made  to  attorneys  prior  to  the  completion  of 
these  conditions  and  the  attorneys  will  not  receive  payment 
for  work  done  on  them. 

CFL  APPEALS 

An  attorney  must  be  separately  certified  to  receive 
appellate  assignments  for  these  cases.  To  apply  for 
certification,   an  attorney  must  submit  the  following: 

(1)  a  letter  explaining  the  applicant's  interest  in 
handling  children  and  family  law  appeals; 

(2)  a  current  resume; 

(3)  two  writing  samples,  preferably  including  at  least 
one  relating  to  family  law  or  an  appeal;  and 

(4)  two  references  regarding  the  applicant's 
qualifications,  character,  integrity,  research  and  writing 
ability  and  thoroughness. 

Applicants  should  submit  two  copies  of  each  application 
to  the  Director  of  the  Children  and  Family  Law  Program  at 
CPCS. 

Certification : 

Attorneys  who  complete  the  three -day  basic  training  and 
who  annually  fulfill  the  eight-hour  continuing  certification 
requirement  are  certified  to  accept  assignments  on  care  and 
protection  cases,  CHINS  cases,  termination  of  parental  rights 
cases,  state  agency  sponsored  guardianships,  and  child 
custody  cases  in  which  a  court  awards  custody  to  a  state 
agency . 
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Assignment  of  Cases : 


CPCS  provides  Juvenile,  Probate  and  District  Courts  with 
lists  of  attorneys  who  are  certified  for  these  cases.  Courts 
make  assignments  from  the  list  of  certified  attorneys. 

Performance  Requirements : 

Attorneys  who  accept  State  Intervention/Child  Custody 
and  CHINS  cases  must  represent  their  clients  at  all  stages  of 
the  proceedings  except  an  appeal  to  the  Appeals  Court  or 
Supreme  Judicial  Court.  Attorneys  with  appellate  experience 
and  training  may,  subject  to  the  approval  of  the  director  of 
the  Family  Law  Advocacy  Project,  represent  their  clients  on 
appeal.  Attorneys  without  appellate  experience  and  attorneys 
who  do  not  wish  to  represent  their  clients  on  appeal  should 
file  in  each  case  where  an  appeal  is  claimed  a  Notice  of 
Appeal  and  Motion  to  Withdraw  and  should  notify  CPCS  of  the 
need  for  appellate  counsel  to  be  assigned. 

By  accepting  assignments  on  these  cases  attorneys  agree 
to  abide  by  the  CPCS  Performance  Standards  Governing 
Representation  of  Children  in  State  Intervention  and  Parental 
Rights  Termination  Cases  and  the  CPCS  Performance  Standards 
Governing  Representation  of  Parents  in  State  Intervention  and 
Parental  Rights  Termination  Cases,  as  well  as  the  Performance 
Standards  Governing  the  Representation  of  Clients  by  an 
Appellate  Defender,  which  are  found  in  later  sections  of  this 
manual . 
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MINORS   SEEKING  JUDICIAL  CONSENT  FOR  ABORTION 


In  order  to  be  certified  to  represent  minors  seeking  consent 
for  abortions,  attorneys  must  complete  a  training 
requirement . 

Training  Requirement : 

The  training  requirement  is  satisfied  by  attending  a 
two-hour  training  program,  Judicial  Consent  for  Minors, 
which  is  co- sponsored  by  CPCS,  the  National  Lawyers 
Guild,  and  the  Massachusetts  Women's  Bar  Association. 
The  program  is  offered  at  various  locations  throughout 
the  state  several  times  a  year.  A  contribution  of  $20 
for  materials  is  requested. 

A  schedule  of  training  programs  and  registration 
information  can  be  found  .  in  the  CPCS  Certification 
Bulletin,  which  is  available  from  your  local  Bar  Advocate 
program  or  from  the  CPCS  Training  Unit. 

Assignment  of  Cases: 

CPCS  provides  a  list  of  certified  attorneys  to  Planned 
Parenthood,  clinics  which  offer  abortion  counseling,  and 
some  court.  Most  assignments  are  made  by  Planned 
Parenthood  and  clinics. 

Performance  Requirements : 

By  accepting  assignments  on  these  cases  attorneys  agree 
to  abide  by  the  CPCS  Performance  Standards  for  Attorneys 
Representing  Minors  in  Section  12S  Hearings. 

WAIVERS  OF  TRAINING  REQUIREMENTS 

CPCS  has  instituted  training  requirements  for  certification  in 
most  categories  of  cases  in  order  to  assure  that  each  attorney 
accepting  assignments  had  the  necessary  information  to  provide 
quality  representation.  The  training  requirement  is  rarely 
waived . 

A  request  for  a  waiver  will  be  considered  only  if  the 
applicant  has  exceptional  experience  in  the  field  in  which 
s/he  seeks  certification.  The  applicant  requesting  a  waiver 
must  submit  a  letter  to  the  CPCS  Chief  Counsel  explaining  in 
detail  why  the  training  requirement  should  be  waived.  The 
letter  should  describe  the  applicant's  litigation  experience, 
familiarity  with  practice  and  procedure  of  Massachusetts 
courts,  and  familiarity  with  the  area  of  substantive  law  in 
which  the  waiver  is  sought.  Specific  information  should  be 
provided    about    cases    in    which    the    applicant    has  provided 
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representation,  including  court,  docket  number,  names  of 
judges  and  opposing  counsel,  dates  of  court  appearances,  and 
a  description  of  the  issues  in  each  case.  Specific  cases 
describing  the  applicant's  utilization  of  expert  witnesses 
should  also  be  included.  Information  about  specialized 
training  courses  the  applicant  has  attended  or  taught  should 
be  provided,  including  the  names,  dates  and  sponsors  of  the 
training  programs . 

Waiver  of  a  training  requirement  is  within  the  discretion  of 
the  Chief  Counsel,  who  may  consider  any  additional  information 
s/he  considers  relevant. 

The  performance  standards  can  be  found  in  this  manual . 
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III.      PERFORMANCE  STANDARDS  AND  GUIDELINES 
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COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
PERFORMANCE  GUIDELINES  GOVERNING 
REPRESENTATION  OF  INDIGENTS 
IN  CRIMINAL  CASES 

These  guidelines  are  intended  for  use  by 
" the  Committee  for  Public  Counsel  Services 
in  evaluating,   supervising  and  training 
counsel  appointed  by  the  Committee. 

INDEX 

I.  General  Principles  of  Representation 

II.  Preliminary  Proceedings  and  Preparation 

III.  Probable  Cause  Hearing 

IV.  Pretrial  Preparation 

V.  Dispositions  by  Plea  or  Admission 

VI .  Trial  Proceedings 

VII.  Sentencing 

VIII.  Post-Trial  Proceedings 
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I.      GENERAL  PRINCIPLES  OF  REPRESENTATION 

1 . 1  Role  of  Defense  Counsel 

Counsel's  role  in  the  criminal  justice  system  is  to  ensure 
that  the  interests  and  rights  of  the  client  are  fully  protected 
and  advanced,  independent  of  counsel's  opinion  of  the  client's 
guilt.  The  client's  financial  status  is  of  no  significance. 
Indigent  clients  are  entitled  to  the  same  zealous 
representation  as  are  clients  capable  of  paying  an  attorney. 
Counsel  must  know  and  adhere  to  all  applicable  ethical  opinions 
and  standards  and  comply  with  the  rules  of  the  court.  Where 
appropriate,  counsel  may  consider  a  legal  challenge  to 
inappropriate  rules  and/or  opinions.  If  in  doubt  about  ethical 
issues  in  a  case,  counsel  should  seek  guidance  from  other 
experienced  counsel,  but  shall  interpret  any  good- faith 
ambiguities  in  the  light  most  favorable  to  the  client . 

1 . 2  Education,   Training  and  Experience  of  Defense  Counsel 

To  provide  competent  representation,  counsel  must  be 
familiar  with  Massachusetts  criminal  law  and  criminal 
procedure,  including  changes  and  developments  in  the  law. 
Where  appropriate,  counsel  should  participate  in  skills 
training  and  education  programs. 

Prior  to  undertaking  the  defense  of  one  accused  of  a 
crime,  counsel  should  have  sufficient  experience  to  provide 
competent  representation  for  the  case.  Counsel  should  accept 
the  more  serious  and  complex  criminal  cases  only  after  having 
had  experience  and/or  training  in  less  complex  criminal 
matters.  Where  appropriate,  counsel  should  consult  with  more 
experienced  attorneys  to  acquire  knowledge  and  familiarity  with 
all  facets  of  criminal  representation,  including  information 
about  practices  of  prosecutors  and  other  court  personnel. 

1 . 3  General  Duties  of  Defense  Counsel 

(a)  Counsel's  primary  and  most  fundamental  responsibility  is 
to  promote  and  protect  the  best  interests  of  the  client.  This 
includes  honoring  the  attorney/client  privilege,  respecting  the 
client  at  all  times,  and  keeping  the  client  informed  of  the 
progress  of  the  case.  If  personal  reactions  make  it  impossible 
for  counsel  to  fulfill  the  duty  of  zealous  representation,  he 
or  she  has  a  duty  to  refrain  from  representing  the  client . 

(b)  Counsel  should  make  every  effort  to  arrange  for  prompt  and 
timely  consultation  with  the  client  in  an  appropriate  and 
private  setting. 

(c)  Counsel   has   an  obligation  to  make   available  sufficient 
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time,  resources,  knowledge  and  experience  to  afford  competent 
representation  of  a  client  in  a  particular  matter  before 
agreeing  to  act  as  counsel  or  accepting  appointment. 

(d)  Counsel  has  an  obligation  to  keep  and  maintain  a  thorough, 
organized,   and  current  file  on  each  client. 

(e)  Counsel  must  be  alert  to,  and  avoid  where  appropriate, 
under  the  law  all  potential  and  actual  conflicts  of  interest 
that,  would  impair  the  ability  to  represent  a  client. 

(f)  The  attorney  shall  explain  to  the  client  those  decisions 
that  ultimately  must  be  made  by  the  client  and  the  advantages 
and  disadvantages  inherent  in  these  choices.  These  decisions 
are:  whether  to  plead  guilty  or  not  guilty  and  to  alter  such 
plea;  whether  to  be  tried  by  a  jury  or  a  court;  whether  to 
testify  at  trial;  whether  to  appeal,  and  whether  to  waive 
his/her  right  to  a  speedy  trial. 

(g)  The  attorney  should  explain  that  final  decisions 
concerning  trial  strategy,  after  full  consultation  with  the 
client,  and  after  investigation  of  the  applicable  facts  and 
law,  are  ultimately  to  be  made  by  the  attorney.  Thus,  the 
client  should  be  made  aware  that  the  attorney  is  primarily 
responsible  for  deciding  what  motions  to  file,  which  witnesses 
to  call,  what  questions  to  ask,  and  what  other  evidence  to 
present.  Implicit  in  the  exercise  of  the  attorney's 
decision-making  role  in  this  regard  is  consideration  of  the 
client's  input  and  full  disclosure  by  the  attorney  to  the 
client  of  all  the  factors  considered  by  the  attorney  in  making 
the  decisions.  The  attorney  should  inform  the  client  of 
his/her  (the  attorney's)  ethical  obligation  not  to  present 
frivolous  matters  or  unfounded  actions  according  to  attorney's 
informed  professional  judgement. 

(h)  Counsel's  obligation  to  the  client  continues  on  all 
matters  until  and  unless  another  attorney  is  assigned  and/or 
files  an  appearance.  Counsel  should  fully  cooperate  with 
successor  counsel. 

(i)  Counsel  should  be  aware  of  and  protect  the  client's  right 
to  a  speedy  trial,  unless  strategic  considerations  warrant 
otherwise . 


(j)  Unless  the  prejudice  outweighs  the  benefits,  counsel 
should  seek  any  necessary  recess  or  continuance  of  any 
proceeding  for  which  counsel  is  inadequately  prepared.  Counsel 
should  follow  appropriate  court  practices  to  minimize 
inconvenience  to  any  individuals. 

(k)  Consistent  with  the  obligations  and  constraints  of  both 
court  and  ethical  rules,  counsel  should  make  reasonable  efforts 
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to  seek  the  most  advantageous  forum  for  the  client's  case, 
e.g.,    motions  to  change  venue,  etc. 

(1)  Where  counsel  is  unable  to  communicate  with  client  because 
of  either  language  or  mental  disability,  the  attorney  shall 
take  whatever  steps  are  necessary  to  insure  that  he/she  is  able 
to  communicate  with  the  client  and  that  the  client  understands 
the  proceedings.  Such  steps  would  include  having  counsel 
obtain  expert  assistance  to  assist  with  the  matter. 

(m)  Counsel  should  be  prompt  for  all  court  appearances  and 
appointments  and,  if  a  delay  is  unavoidable,  should  take 
necessary  steps  to  inform  the  client,  the  court,  and  minimize 
the  inconvenience  to  others. 


II.      PRELIMINARY  PROCEEDINGS  &  PREPARATION 
2 . 1  Arraignment 

(a)  Counsel  should  be  familiar  with  the  bail  laws,  including 
the  legal  standards  the  court  may  consider  in  setting  the 
conditions  of  release  (G.L.  c.276,  §58)  as  well  as  the 
procedure  for  appeal  of  the  court's  decision.  If  the  nature  of 
the  offense  and/or  the  client's  record  indicate  that  the  client 
may  not  be  released  on  personal  recognizance,  counsel  should 
insist  on  an  opportunity  to  interview  the  client  and  conduct  an 
appropriate  investigation  before  the  court  considers  setting 
bail.  Before  interviewing  the  client,  counsel  should  examine 
the  complaint  and/or  indictment  and  inform  the  client  of  the 
exact  charges,  and  should  review  the  client's  probation  record 
paying  particular  attention  to  any  alleged  defaults. 

(b)  Counsel  should  insure  that  the  client  does  not  waive  any 
significant  rights  at  this  proceeding,  including  whether  to 
proceed  in  the  first  instance  with  a  jury  trial  or  to  have  the 
case  heard  in  the  bench  trial  division. 

(1)  A  guilty  plea  or  an  admission  to  sufficient  facts 
at  this  stage  is  inadvisable  due  to  the  inadequate 
time  to  investigate  the  case.  In  rare 
circumstances,  and  if  the  attorney  has  significant 
experience  and  after  adequate  consultation  with 
the  client  and  investigation,  it  may  be 
appropriate  to  take  advantage  of  a  disposition 
that  may  not  be  available  later,  especially  one 
which  does  not  involve  a  criminal  record  such  as 
diversion,  drug  evaluation  under  G.L.  c. 111(e), 
mediation  or  a  continuance  without  a  finding. 

(2)  Where  strategically  appropriate  and  especially  if 
the    client    may   be    held    on    bail,    counsel  should 
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request  a  trial  or  probable  cause  hearing  within 
ten  days    (G.L.   c.276,  §35). 

(c)  Counsel  should  be  thoroughly  familiar  with  the  law  and 
court  practices  regarding  competence  to  stand  trial  and 
criminal  responsibility  (G.L.  c.123,  §§15a  and  15b;  Mass.  R. 
Crim.  P.  14).  Counsel  should  also  be  aware  of,  and  protect, 
the  client's  statutory  and  constitutional  rights  with 
respect  to  such  competency  examinations. 

2 . 2       Initial  Interview  and  Preparation  for  Bail  Hearing 

(a)  The  scope  and  focus  of  the  initial  interview  will  vary 
according  to  the  circumstances  under  which  it  occurs . 

(b)  If  identification  may  be  an  issue,  counsel  should  be 
aware  of,  and  consider  preventing,  any  identification 
opportunities  for  prosecution  witnesses  that  may  arise  at 
arraignment . 

(c)  If  the  client  may  be  detained,  the  focus  of  the  initial 
interview  and  investigation  will  be  to  obtain  information 
relevant  to  the  determination  of  pretrial  conditions  of 
release.     Such  information  should  generally  include: 


(1)  client's    residence    and    length    of    time    at  that 
residence ; 

(2)  family   (names,   addresses  and  phone  numbers) ; 

(3)  health      (mental     and     physical)      and  employment 
background; 

(4)  explanation   of    any  court   defaults    and   any  other 
information  on  the  record; 


(5)  probation/parole  status; 

(6)  possible  sources  of  bail  money; 


(7)  the  general  circumstances  of  the  alleged  offense 
and/or  arrest,  including,  where  relevant,  any 
identification  procedures  that  occurred. 


(d)  Such  information  should  be  verified  where  possible. 

(e)  Whether  or  not  the  client  is  detained,  counsel  should 
describe  the  court  procedures  and  counsel's  obligation 
regarding  the  attorney/client  privilege.  Counsel  should 
explain  the  client's  rights  under  the  Fifth  Amendment  to  the 
United  States  Constitution  and  Article  XII  of  the 
Massachusetts  Declaration  of  Rights  and  should  specifically 
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advise  the  client  not  to  discuss  the  case  or  any.  of  the 
facts  surrounding  it  with  anyone  but  counsel  unless  counsel 
advises  otherwise.  This  admonition  should  include  the 
client's  speaking  out  in  court  and  the  client's  right  to 
request  that  his/her  attorney  be  present  at  any  interview  or 
questioning . 

2 . 3  Bail  Hearing 

(a)  Counsel  has  an  obligation  to  vigorously  attempt  to 
secure  the  pretrial  release  of  the  client  under  conditions 
most  desirable  to  the  client.  While  favorable  release 
conditions  are  the  principal  goal  of  the  hearing,  counsel 
should  also  be  alert  to  all  opportunities  for  obtaining 
discovery . 

(b)  Counsel's  argument  to  the  court  should  include  the 
client's  ties  to  the  community  and  other  factors  that 
support  a  conclusion  that  the  client,  if  released,  will 
return  for  future  court  appearances . 

(c)  Where  the  client  is  not  able  to  obtain  release  under 
the  conditions  set  by  the  court,  counsel  should  advise  the 
client  of  his/her  right  to  appeal  under  G.L.  c.276,  §58  and 
the  advantages  and  disadvantages  of  doing  so.  Where 
appropriate,  counsel  should  facilitate  the  bail  appeal 
procedure,  including  pressing  for  the  right  to  be  heard  on 
the  same  day  and  be  prepared  to  represent  the  client  at  the 
hearing . 

(d)  Where  the  client  is  incarcerated  and  unable  to  obtain 
pretrial  release,  counsel  should  alert  the  court  and  the 
sheriff  to  any  special  needs  of  the  client  and  request  the 
court  to  order  appropriate  measures . 

2 . 4  Preliminary  Discovery  Issues/Prosecution  Requests 

for  Non-Testimonial  Evidence 

Counsel  should  carefully  examine  and  seek  copies  of  all 
pertinent  and  available  court  papers  and  police  reports. 
Counsel  should  seek  preservation  and/or  discovery  of 
evidence  (such  as  visible  injuries)  likely  to  become 
unavailable  unless  special  measures  are  taken.  Counsel 
should  know  and  protect  the  client's  rights  governing  the 
prosecution's  efforts  to  require  a  defendant  to  submit  to 
procedures  for  gathering  non- testimonial  evidence,  such  as 
lineups  or  other  identification  procedures,  handwriting 
exemplars,   physical  specimens,  etc. 

2 . 5  Special  Concerns 

(a)      Particularly  if  the  client   is  detained,    counsel  should 
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consider  a  prompt  motion  to  dismiss  any  charge  or 
aggravating  element  which  is  not  supported  by  probable 
cause . 

(b)  Where  appropriate,  counsel  should  consider  advantages 
and  disadvantages  of  cross-complaints. 


III.     PROBABLE  CAUSE  HEARING 

3 . 1  Declination  Hearing 

Counsel  should  be  prepared  to  argue  strenuously  to  the 
court,  as  well  as  to  the  district  attorney,  in  the  client's 
best  interests  as  to  whether  a  case  is  heard  as  a  trial  or  a 
probable  cause  hearing. 

3 . 2  Probable  Cause  Hearing 

(Many  of  the  standards  in  Sections  V  and  VI  apply  also  to 
this  section . ) 

(a)  Counsel  should  always  seek  to  obtain  a  probable  cause 
hearing  unless  good  reasons  exist  for  a  different  strategy. 

(b)  Where  the  client  is  entitled  to  a  hearing,  the  attorney 
should  insure  that  it  is  scheduled  within  ten  days,  unless 
more  time  is  needed  to  prepare  and  delay  will  not  increase 
the  likelihood  of  direct  indictment.  Counsel  should  not 
waive  this  right  without  good  reason. 

(c)  In  order  to  prepare  for  the  hearing,  counsel  must  know 
the  elements  of  all  charges  against  the  client  and  must 
investigate  as  fully  as  possible  the  facts  underlying  the 
charges . 

(d)  The  probable  cause  hearing  has  a  twofold  purpose:  to 
test  the  adequacy  of  the  prosecution's  case  for  binding  over 
and  to  discover  its  strengths  and  weaknesses. 

(e)  Counsel  should  be  certain  that  the  proceedings  are 
being  adequately  recorded.  Counsel  should  be  prepared  to 
challenge  the  prosecution's  showing  of  probable  cause  on 
each  element  and  on  aggravating  elements.  Counsel  should 
take  maximum  discovery  advantage  of  the  hearing,  such  as  by 
filing  appropriate  motions  and  using  compulsory  process  and 
sequestration.  Counsel  should  not  present  affirmative 
proof,  especially  the  client's  testimony,  unless  there  is  a 
sound  tactical  reason  for  doing  so  which  overcomes  the 
inadvisability  of  disclosing  the  defense  case  at  this  stage. 

(f)  Where  appropriate,   counsel  should  consider  pursuing  the 
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alternative  of  a  court  retaining  jurisdiction  over  a. 
lesser- included  offense. 

(g)  After  the  hearing,  counsel  should  request  a  tape  of  the 
proceedings  for  possible  use  as  impeachment  at  the  trial  and 
for  trial  preparation. 


IV.     PRETRIAL  PREPARATION 

4.1  Counsel  should  promptly  investigate  the  circumstances 
of  the  case  and  explore  all  avenues  leading  to  facts 
relevant  both  to  the  merits  and  to  the  penalty  in  the  event 
of  conviction.  The  investigation  should  include  efforts  to 
secure  information  in  the  possession  of  the  prosecution  and 
law  enforcement  authorities  as  well  as  from  witnesses 
identified  by  the  client. 

4.2  Counsel  should  file  any  motions  that  are  strategically 
and  legally  appropriate.  The  decision  to  file  motions 
should  be  made  only  after  appropriate  investigation 
(including  client  interview,  examination  of  court  documents 
and  other  material  obtainable  through  informal  means  and 
summons)  and  researching  relevant  law.  Counsel  must  be 
familiar  with  the  requirements  of  the  Massachusetts  Rules  of 
Criminal  Procedure,  including  time  limits  and  affidavit 
requirements.  If  more  time  is  needed,  it  should  be 
requested.  Before  filing  a  pretrial  motion  and  affidavit, 
counsel  should  be  aware  of  any  adverse  potential  effects, 
such  as  its  impact  on  the  defendant's  speedy  trial  rights  or 
the  opportunity  it  provides  the  Commonwealth  to  preview  and 
strengthen  a  weak  case.  Counsel  should  also  be  aware  of  the 
adverse  consequences  that  may  attend  the  failure  to  file 
motions.  Affidavits  should  be  drafted  with  care  to  protect 
the  client's  Fifth  Amendment  rights  and  to  avoid  disclosing 
trial  strategy. 

4.3  If  a  pretrial  conference  is  ordered,  counsel  should  be 
cognizant  to  the  requirements  of  Mass.  R.  Crim.  P.  11. 
Counsel  should  carefully  scrutinize  and  amend  any  pretrial 
conference  forms  to  comport  with  fairness  and  case  law  and 
to  protect  the  client's  best  interests. 

4.4  Among  the  discovery  material  counsel  should  consider 
seeking,  through  motions  if  necessary,  are  the  following 
items  under  the  control  of  all  pertinent  law  enforcement 
agencies : 

(a)  details  of  all  identification  procedures, 
including  examination  of  any  photographs  shown  and 
selected; 
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(b)  written  and  oral  statements  of  defendant/ 
co-defendant (s)  ; 

(c)  copies  of  statements  by  potential  witnesses; 

(d)  copies    of    all    official    reports,     e.g.,  police, 
arson,   hospital,   results  of  any  scientific  test; 

(e)  inspection  of  physical  evidence,- 

(f)  list  of  potential  witnesses  and  addresses; 

(g)  names  and  addresses  of  any  witnesses  expected  to 
offer  expert  opinions  and  the  substance  of  their 
anticipated  testimony; 

(h)  probation  records  of  all  potential  witnesses; 

(i)  copies  of  Grand  Jury  minutes; 

(j)  exculpatory  evidence,  including  promises,  rewards, 
inducements  made  to  witnesses; 

(k)  any  other  item  helpful  to  prepare  and  try  the  case 
(e.g.,   911  tapes  and  videotapes). 

4.5  Counsel  must  be  aware  of,  consider,  and  thoroughly 
research  any  potential  obligations  and  time  limits  regarding 
reciprocal  discovery   (Mass.  R.   Crim.   P.   14  [a]  [3]). 

4.6  Among  the  substantive  pretrial  motions  that  counsel 
should  consider  are: 

(a)  nonsuggestive  identification  procedures  (e.g., 
lineup  or  its  equivalent,  testimony  with  client 
out  of  view,  etc.)  where  strategically  indicated 
and  desired  by  the  client; 

(b)  dismissal  for  unconstitutionality  of  the  statute; 

(c)  dismissal  for  insufficiency  of  the  complaint  or 
indictment ; 

(d)  dismissal  for  insufficiency  of  the  evidence 
presented  to  the  grand  jury/magistrate  resulting 
in  indictment/complaint; 

(e)  request  for  speedy  trial  or  dismissal  for  lack  of 
speedy  trial; 

(f)  severance  or  joinder  of  defendants  or  charges; 
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(g)  suppression  of    (1)    illegally  seized  evidence,  (2) 
alleged      statements,        (3)       identification,  in 
violation  of  federal  and  Massachusetts  law; 

(h)  funds  for  experts,    investigation,   polygraph,  etc., 
under  G.L.  c.261; 

(i)  any  other  issues  that  are  appropriate. 

4.7  Counsel  should  be  aware  that  certain  motions  are 
generally  reserved  for  the  trial  judge,  e.g.,  motions  in 
limine  and  motions  to  sequester. 

4.8  When  a  dispute  on  a  motion  requires  a  hearing, 
counsel's  preparation  should  include: 

(a)  investigation  and  discovery  necessary  to  advance 
the  claim; 

(b)  careful  research  of  appropriate  case  law  which 
supports  or  expands  rights  guaranteed  by  the 
federal  and  state  constitutions  and/or  the 
Massachusetts  Rules  of  Criminal  Procedure; 

(c)  subpoenas  for  pertinent  evidence  and  witnesses; 

(d)  full  understanding  of  the  burdens  of  proof  and 
evidentiary  rules; 

(e)  careful  consideration  of  the  benefits/costs  of 
having  the  client  testify; 

(f)  careful  preparation  of  any  witnesses  who  are 
called,   especially  the  defendant; 

(g)  submission  of  a  memorandum  of  law  required  and  in 
most  cases  advisable. 

4.9  Once  counsel's  discovery  motions  are  allowed,  if 
appropriate,  counsel  should  seek  prompt  compliance  and/or 
sanctions  for  failure  to  comply. 

4.10  Where  appropriate,  counsel  should  consider  seeking 
interlocutory  relief  after  an  adverse  pretrial  ruling. 

4.11  Counsel  should  begin  gathering  information  relative  to 
possible  sentencing. 
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V.      DISPOSITIONS  BY  PLEA  OR  ADMISSION 

5.1  After  interviewing  the  client  and  developing  a 
thorough  knowledge  of  the  law  and  facts  of  the  case,  the 
attorney  should  explore  all  alternatives  to  trial,  including 
the  possible  resolution  of  the  case  through  a  negotiated 
plea  or  admission  to  sufficient  facts. 

5.2  Counsel  should  inform  the  client  of  any  plea 
negotiations  before  they  occur  unless  it  is  impractical  to 
do  so,  in  which  case  counsel  should  inform  the  client  of  the 
negotiations  as  soon  after  they  occur  as  is  possible. 

5.3  The  attorney  shall  make  it  clear  to  the  client  that 
the  ultimate  decision  to  offer  a  change  of  plea  or  admit  to 
sufficient  facts  has  to  be  made  by  the  client.  Counsel 
should  investigate  and  candidly  explain  to  the  client  the 
prospective  strengths  and  weaknesses,  of  the  case  for  the 
prosecution  and  defense,  including  the  availability  of 
prosecution  witnesses,  concessions  and  benefits  which  are 
subject  to  negotiation,  and  the  possible  consequences  of  a 
conviction  after  trial.  A  lawyer  shall  not  advise  a  client 
to  plead  guilty  or  to  admit  to  sufficient  facts  merely 
because  the  client  admits  guilt  or  merely  because  of  a 
favorable  disposition  offer,  unless  the  complete 
circumstances  of  the  case  warrant  such  advice. 

5.4  Where  negotiations  are  begun,  counsel  should  attempt 
to  obtain  the  most  favorable  disposition  possible  for  the 
client.  The  client  shall  be  kept  informed  of  the  status  of 
the  plea  negotiations. 

5.5  Where  an  attorney  believes  that  the  client's  desires 
are  not  in  the  client's  best  interest,  the  attorney  may 
attempt  to  persuade  the  client  to  change  his/her  position. 
If  the  client  remains  unpersuaded,  however,  the  attorney 
should  assure  the  client  he/she  will  defend  the  client 
vigorously. 

5.6  Counsel  must  not  attempt  to  unduly  influence  or  coerce 
the  accused  into  pleading  guilty  or  to  admitting  to 
sufficient  facts  by  any  means,  including,  but  not  limited 
to,  overstating  the  likelihood  of  conviction  or  potential 
consequences,  or  by  threatening  to  withdraw  from 
representing  the  accused  if  he/she  decides  not  to  accept  the 
proposed  agreement  and  to  proceed  to  trial. 

5.7  Notwithstanding  the  existence  of  ongoing  tentative 
plea  negotiations  with  the  prosecution,  counsel  should 
continue  to  prepare  and  investigate  the  case  in  the  same 
manner  as  if  it  were  to  proceed  to  trial  on  the  merits. 
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5.8  When  a  client  decides  to  offer  a  change  of  plea,  or 
admit  to  sufficient  facts,  counsel  must  be  certain  that  the 
client  understands  all  aspects  of  the  plea  agreement,  if 
any,  including  sentencing  recommendations,  and  is  carefully 
prepared  to  participate  in  the  procedures  required  under 
Mass.  R.  Crim.  P.  12  and  used  in  the  particular  court. 
Counsel  shall  also  ascertain  and  advise  the  client  of  the 
court's  practices  concerning  sentence  recommendations  and 
withdrawing  pleas  or  admissions. 

5.9  Before  advising  the  prosecution  and  court  that  the 
client  is  willing  to  offer  a  change  of  plea  or  to  admission 
to  sufficient  facts,  counsel  must  also  be  satisfied  that  the 
plea  is  voluntary,  that  the  client  understands  the  nature  of 
the  charges,  that  there  is  a  factual  basis  for  the  plea  or 
the  admission,  that  the  witnesses  are  or  will  be  available, 
and  that  the  client  understands  the  rights  being  waived 
including:  a  trial  with  or  without  a  jury  where  the 
Commonwealth  has  the  burden  of  proving  guilt  beyond  a 
reasonable  doubt,  the  right  to  confront  witnesses,  and  the 
privilege  against  self-incrimination. 

5.10  Counsel  must  also  advise  the  client  of  the 
consequences  of  a  conviction,  including: 

(a)  the  maximum  possible  sentence  of  all  offenses; 

(b)  mandatory  minimum  sentences  where  applicable; 

(c)  different       or      additional       punishments  where 
applicable,   such  as  for  second  offenses,  probation 
violation    or   parole    revocation    consequences,  or 
for  a  sexually  dangerous  person  finding  (G.L. 
C.123A) ; 

(d)  potential  liability  for  enhanced  punishment  after 
subsequent  arrest ,- 

(e)  conviction  consequences  for  non-citizens  (G.L. 
c.278,    §29D) ; 

(f)  parole  eligibility  (including  the  discretionary 
nature  of  parole  decisions  and  that  being  eligible 
for  parole  does  not  confer  a  right  to  parole) ; 

(g)  potential  civil  liabilities. 

5.11  Where  the  proceeding  is  a  final  adjudication,  counsel 
should  not  advise  the  client  to  plead  guilty  or  admit  to 
sufficient  facts  unless  the  client  either  admits  guilt  to 
counsel,  or  admits  guilt  to  the  court  in  a  colloquy  or 
tenders  an  Alf ord  plea.     During  and  after  the  change  of  plea 
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colloquy,  counsel  must  vigorously  enforce  all  aspects  of  a 
plea  agreement.  Where  a  change  of  plea  is  contingent  upon  a 
specific  agreement,  counsel  must  be  sure  that  the  court  is 
so  informed  before  the  tender  of  the  plea,  and  that  the 
agreement  is  duly  recorded. 

5.12  Notwithstanding  a  disposition  by  plea  or  an  admission 
to  sufficient  facts,  counsel  must  be  prepared  for  sentencing 
arguments,  including,  where  appropriate,  release  pending 
sentencing  or  appeal . 


VI.     TRIAL  PROCEEDINGS 
6 . 1      General  Trial  Preparation 

(a)  Counsel  should  consider  all  steps  necessary  to  complete 
investigation,  discovery,  and  research  in  advance  of  trial, 
such  that  counsel  is  confident  that  the  most  viable  defense 
theory  has  been  fully  developed,  pursued,  and  refined.  This 
preparation  should  include  consideration  of: 

(1)  summonsing  all  potentially  helpful  witnesses, 
utilizing  ex  parte  procedures  if  advisable  (Mass. 
R.   Crim.   P.   17) ; 

(2)  summonsing  all  potentially  helpful  physical  or 
documentary  evidence; 

(3)  arranging  for  defense  experts  on  any  evidentiary 
issues  when  potentially  helpful;   e.g.,   testing  of 
physical  evidence,  opinion  testimony,  etc.; 

(4)  obtaining  and  reading  transcripts  and/or  prior 
proceedings  in  the  case  or  related  proceedings; 

(5)  taking  photographs  or  preparing  charts,  maps, 
diagrams  or  other  visual  aids  of  all  scenes, 
persons,   objects,  or  information  which  may  aid  the 
fact  finder  in  understanding  the  defense  case. 

(b)  Where  appropriate,   counsel  should  have  the  following 
materials  organized  and  accessible  at  the  time  of  trial: 

(1)  copies  of  all  relevant  documents  in  the  case; 

(2)  relevant  documents  prepared  by  investigators; 

(3)  proposed  voir  dire  questions; 

(4)  outline  of  opening  statement; 
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(5)  cross-examination  plans  for  all  possible 
prosecution  witnesses; 

(6)  outline  of  argument  for  required  findings  of  not 
guilty  and  authorities  supporting  it; 

(7)  direct  examination  plans  for  all  prospective 
defense  witnesses; 

(8)  copies  of  defense  subpoenas ,- 

(9)  prior  statements  of  all  prosecution  witnesses 
(e.g.,  Grand  Jury  minutes  transcripts,  police 
reports) ; 

(10)  prior  statements  of  all  defense  witnesses; 

(11)  reports  from  defense  experts ,- 

(12)  a  list  of  all  defense  exhibits,   and  the  witnesses 
through  whom  each  will  be  introduced; 

(13)  proposed  jury  instructions  with  supporting  case 
citations ; 

(14)  copies  of  all  relevant  statutes  and  cases, 
including  any  potential  lesser-included  offenses; 

(15)  outline  or  draft  of  closing  argument. 

(c)  Counsel  should  be  fully  informed  of  the  rules  of 
evidence,  and  the  law  relating  to  all  stages  of  the  trial 
process,   and  should  prepare  for  all  legal  and  evidentiary 
issues  that  can  be  anticipated  in  the  trial. 

(d)  If  it  is  beneficial,   counsel  should  seek  an  advance 
ruling  on  issues  likely  to  arise  at  trial   (e.g.,   use  of  prior 
convictions  to  impeach  the  defendant,  prior  bad  acts, 
reputation  testimony,  prejudicial  evidence)   and,  where 
appropriate,   counsel  should  prepare  motions  and  memoranda  for 
such  advance  rulings. 

(e)  Counsel  should  be  alert  to  and  understand  the  importance 
of  establishing,    for  appellate  purposes,   a  complete  record  of 
the  trial  proceedings,   and  to  be  fully  informed  of  the 
applicable  law  and  practices  regarding: 

(1)  preservation  of  each  type  of  objection  at  every 
stage  of  the  proceedings ; 

(2)  proffering  of  evidence  ruled  inadmissible ; 
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(3)     recording  of  trial  proceedings.     Counsel  should 

make  every  attempt  to  obtain  a  stenographer,  rather 

than  rely  only  on  a  tape  recording.     G.L.   c.  261, 
§27 (c) ;    c.218,  §227A. 

6.2  Unless  tactically  inadvisable,   counsel  shall  seek 
sequestration  of  all  witnesses   (including  police,  if 
possible)    for  trial   (Mass.  R.  Crim.  P.  21) . 

6.3  Bench  Trial  or  Jury  Trial 

(a)  The  decision  to  proceed  to  trial  with  or  without  a  jury 
rests  solely  with  the  client  after  complete  advice  of 
counsel.     See  Section  V,   Dispositions  by  Plea  or  Admission; 
Section  I,   General  Principles  of  Representation. 

(b)  Counsel  should  fully  advise  the  client  of  the  advantages 
and  disadvantages  of  either  a  bench  trial  or  a  jury  trial. 
Counsel  should  exercise  great  caution  before  advising  a  jury 
waiver,   especially  without  thorough  discovery,  including 
knowledge  of  the  likely  availability  of  prosecution 
witnesses,   and  their  likely  responses  to  cross  examination. 

(c)  If  a  de  novo  appeal  is  likely,  counsel  should  carefully 
weigh  the  possible  advantage  of  examining  potential  defense 
witnesses  to  obtain  full  disclosure  of  their  testimony 
against  the  disadvantage  of  disclosing  defense  strategy  and 
providing  the  prosecution  with  material  for  impeachment. 

6 . 4  Voir  Dire  and  Jury  Selection 
(a)  Preparation 

(1)  Counsel  should  be  familiar  with  the  law  governing 
the  selection  of  the  jury  venire.     Counsel  should 
also  be  alert  to  any  potential  legal  challenges  to 
the  composition  or  selection  of  the  venire. 

(2)  Counsel  should  be  familiar  with  the  local  practices 
and  the  individual  trial  judge's  procedures  for 
selecting  a  jury,   including  Superior  Court  Rule  6, 
and  should  be  alert  to  any  potential  legal 
challenges  to  these  procedures. 

(3)  Prior  to  jury  selection,   counsel  should  seek  to 
obtain  a  prospective  juror  list. 

(4)  Where  appropriate,   counsel  should  develop  and  file 
written  voir  dire  questions  tailored  to  the 
particular  case  in  advance  of  trial. 
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(5)  Counsel  should  be  familiar  with  the  law  concerning 
voir  dire  inquiries  so  as  to  be  able  to  defend  any 
request  for  particular  questions. 

(6)  Counsel  should  consider  asking  for  extra  peremptory 
challenges . 

(b)  Examining  of  the  Prospective  Jurors 

(1)  Where  appropriate,   counsel  should  consider  seeking 
permission  to  personally  voir  dire  the  panel,   or  at 
the  very  minimum,   if  the  court  poses  questions,  to 
ask  follow-up  questions. 

(2)  When  appropriate,   counsel  should  consider 
requesting  individual  juror  voir  dire,  particularly 
if  the  voir  dire  questions  may  elicit  sensitive 
information,   counsel  should  consider  requesting 
that  questioning  be  conducted  outside  the  presence 
of  the  other  jurors. 

(c)  Challenges 

(1)  Counsel  should  challenge  for  cause  all  persons 
about  whom  a  legitimate  argument  can  be  made  for 
prejudice  or  bias. 

(2)  When  challenges  for  cause  are  not  granted,  counsel 
should  consider  exercising  peremptory  challenges  to 
eliminate  such  jurors. 

(3)  In  exercising  challenges  for  cause  or  peremptory 
strikes,   counsel  should  consider  both  the  panelists 
who  may  replace  a  person  who  is  removed  and  the 
total  number  of  peremptory  challenges  available. 

(4)  Counsel  should  make  every  effort  to  consult  with 
the  client  in  exercising  challenges. 

(5)  Counsel  should  be  alert  to  prosecutorial  misuse  of 
peremptory  challenges  and  should  seek  appropriate 
remedial  measures. 

6 . 5     Opening  Statement 

(a)  Counsel  should  consider  the  strategic  advantages  and 
disadvantages     of     making     an     opening     statement,  of 
disclosing    particular    information    during    the  opening, 
and     of     deferring     the     opening     statement     until  the 
beginning  of  the  defense  case. 

(b)  Counsel  should  be  familiar  with  the  law  governing 
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opening  statements,  particularly  in  a  case  where  counsel 
does  not  plan  to  present  any  affirmative  evidence.  In 
addition,  counsel  should  attempt  to  be  familiar  with 
individual  trial  judges'  practices  regarding  the 
permissible  content  of  opening  statements. 

(c)  Counsel's  objectives  in  making  an  opening  statement  may 
include  the  following: 

(1)  to : provide  an  overview  of  the  theory  of  the  defense 
case  ; 

(2)  to  summarize  the  testimony  of  witnesses  and  the 
role  of  each  in  relationship  to  the  entire  case; 

(3)  to  describe  the  exhibits  which  will  be  introduced 
and  the  role  of  each  in  relationship  to  the  entire 
case  ; 

(4)  to  identify  the  weaknesses  of  the  prosecution's 
case  ; 

(5)  to  remind  the  jury  of  the  prosecution's  burden  of 
proof ; 

(6)  to  clarify  the  jurors'  responsibilities; 

(7)  to  personalize  the  client  and  counsel  to  the  jury. 

(d)  Counsel  should  consider  incorporating  in  the  defense 
summation  the  promises  of  proof  the  prosecutor  makes  to  the 
jury  during  his/her  opening  statement. 

(e)  Whenever  the  prosecutor  oversteps  the  bounds  of  a  proper 
opening  statement,   counsel  should  consider  objecting, 
requesting  a  mistrial  or  seeking  cautionary  instructions. 

6 . 6     Confronting  the  Prosecution's  Case 

(a)  Counsel  should  research  and  be  fully  familiar  with  all 
of  the  elements  of  each  charged  offense  and  should  anticipate 
weaknesses  in  the  prosecution's  case. 

(b)  Counsel  should  systematically  analyze  all  potential 
prosecution  evidence,   including  physical  evidence,  for 
evidentiary  problems. 

(c)  In  preparing  for  cross-examination,   counsel  should  make 
an  effort  to  be  familiar  with  the  applicable  law,  procedures 
and  techniques  concerning  cross-examination  and  impeachment 
of  witnesses. 
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(d)  In  preparing  for  and  carrying  out  cross-examination, 
counsel  should  also: 

(1)  develop  a  coherent  and  sensible  theory  of  the  case, 
along  with  the  framework  of  the  closing  argument; 

(2)  anticipate  those  witnesses  the  prosecution  might 
call  in  its  case-in-chief  or  in  rebuttal; 

(3)  integrate  cross-examination,   the  theory  of  the 
defense  and  closing  argument; 

(4)  consider  whether  cross-examination  of  each  witness 
is  necessary  or  likely  to  generate  helpful 
information; 

(5)  review  and  organize  all  prior  statements  and 
testimony  of  each  witness; 

(6)  be  alert  to  inconsistencies  and  variations  within 
each  witness's  testimony  or  contradictions 
(including  material  omissions)    in  prior  statements 
by  the  witness; 

(7)  be  alert  to  significant  omissions  or  deficiencies 
in  the  testimony  of  any  witness;  e.g., 
investigative  steps  not  taken,  persons  not 
interviewed  by  the  police,   failure  to  mention 
obvious  physical  characteristics,  etc.; 

(8)  consider  using  certified  copies  of  prior 
convictions  or  pending  cases  of  witnesses; 

(9)  be  alert  to  all  issues  relating  to  witness 
competency  or  credibility,   including  bias  or  motive 
for  testifying. 

(e)  If  counsel  is  surprised  by  any  statements  or  items  which 
should  have  been  provided  in  discovery,  but  were  not,  counsel 
should  request  adequate  time  to  review  these  before 
commencing  cross-examination  and  should  consider  seeking  any 
possible  sanctions. 

(f)  Counsel  should  carefully  consider  the  advantages  and 
disadvantages  before  entering  into  stipulations  concerning 
the  prosecution's  case. 

(g)  Unless  it  is  clearly  frivolous,   counsel  should  move  at 
the  close  of  the  prosecution's  case  and  out  of  the  presence 
of  any  jury  for  a  required  finding  of  not  guilty  on  all 
charges  and/or  any  aggravating  element,   where  appropriate. 
Counsel  should  request,   when  necessary,   that  the  court 
immediately  rule  on  the  motion,    in  order  that  counsel  may 
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make  an.  informed  decision  about  whether  to  present  a  defense 
case . 

6 . 7     Presenting  the  Defense  Case 

(a)  Counsel  should  develop,   in  consultation  with  the  client, 
a  sensible  overall  defense  strategy.     Counsel  should  consider 
and  advise  the  client  whether  the  client's  interests  are  best 
served  by  not  putting  on  a  defense  case,   and  instead  relying 
on  the  prosecution's  failure  to  meet  its  burden  of  proof. 
Where  "insanity"  is  a  possible  defense,  assistance  is 
available  from  CPCS's  Mental  Health  Legal  Advocacy  Project. 

(b)  Counsel  should  discuss  with  the  client  all  of  the 
considerations  relevant  to  the  client's  decision  whether  to 
testify  (including  the  likely  areas  of  cross-examination) . 

(c)  Counsel  should  understand  both  the  elements  and  tactical 
considerations  of  any  affirmative  defense,   and  should  know 
whether  the  client  bears  a  burden  of  persuasion  or  a  burden 
of  production. 

(d)  In  preparing  for  presentation  of  a  defense  case,  counsel 
should,  where  appropriate: 

(1)  consider  all  potential  evidence  which  could 
corroborate  the  defense  case,   and  the  import  of  any 
evidence  which  is  missing; 

(2)  after  discussion  with  the  client,   make  the  decision 
whether  to  call  any  witnesses; 

(3)  develop  a  plan  for  direct  examination  of  each 
potential  defense  witness; 

(4)  determine  the  implications  that  the  order  of 
witnesses  may  have  on  the  defense  case; 

(5)  consider  the  possible  use  and  careful  preparation 
of  character  witnesses,   along  with  the  risks  of 
rebuttal  and  wide-ranging  cross-examination; 

(6)  consider  the  need  for  expert  witnesses,  especially 
to  rebut  any  expert  opinions  offered  by  the 
prosecution; 

(7)  consider  the  use  of  physical  or  demonstrative 
evidence  and  the  witnesses  necessary  to  admit  it; 

(8)  attempt  to  obtain  the  prior  records  of  all  defense 
witnesses . 
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(e)  In  developing  and  presenting  the  defense  case,  counsel 
should  consider  the  implications  it  may  have  for  a  rebuttal 
by  the  prosecutor. 

(f)  Counsel  should  prepare  all  witnesses  for  all 
foreseeable  direct  and  cross-examination.  Counsel  should 
also  advise  witnesses  of  suitable  courtroom  dress,  demeanor 
and  procedures,   including  sequestration. 

(g)  Counsel  should  systematically  analyze  all  potential 
defense  evidence  for  evidentiary  problems.     Counsel  should 
research  the  law  and  prepare  legal  arguments  in  support  of 
the  admission  of  each  piece  of  testimony  or  other  evidence. 

(h)  Counsel  should  conduct  a  direct  examination  which 
follows  the  rules  of  evidence,  effectively  presents  the 
defense  theory,   and  anticipates/defuses  potential  weak 
points . 

(i)  If  an  objection  is  sustained,   counsel  should  make 
appropriate  efforts  to  re-phrase  the  question (s)   and/or  make 
an  offer  of  proof. 

(j)     Counsel  should  guard  against  improper  cross-examination 
by  the  prosecutor. 

(k)  Counsel     should     conduct     re-direct     examination  as 

appropriate . 

(1)     At  the  close  of  the  defense  case,   counsel  should  renew 
any  previously  filed  motions  for  a  required  finding  of  not 
guilty  on  each  charged  count  and/or  aggravating  element. 

(m)     Counsel  should  keep  a  record  of  all  exhibits  identified 
or  admitted. 

6 . 8     Closing  Argument 

(a)  Before  argument,   counsel  must  file  and  should  seek  to 
obtain  rulings  on  all  requests  for  instructions.      (See  Mass. 
R.  Crim.   P.  26.) 

(b)  Counsel  should  be  familiar  with  the  law  and  the 
individual  judge's  practice  concerning  time  limits, 
objections  and  substance  of  closing  arguments. 

(c)  In  developing  closing  argument,   counsel  should  review 
the  proceedings  to  determine  what  aspects  can  be  used  and 
persuasively  argued  in  pursuit  of  the  defense  theory  of  the 
case,   counsel  should  consider: 

(1)     highlighting  weaknesses  in  the  prosecution's  case, 
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including  what  potential  corroborative  evidence  is 
missing,   especially  in  light  of  the  prosecution's 
burden  of  proof; 

(2)  favorable  inferences  to  be  drawn  from  the  evidence; 

(3)  incorporating  into  the  argument: 

(a)  helpful  testimony  from  direct  and 
cross-examinations ; 

(b)  verbatim  instructions  drawn  from  the  expected 
jury  charge; 

(c)  responses  to  anticipated  prosecution  arguments; 

(4)  the  effects  of  the  defense  argument  on  the 
prosecutor's  possible  rebuttal  argument. 

(d)     Whenever  the  prosecutor  exceeds  the  scope  of  permissible 
argument,  counsel  should  consider  objecting  (either 
immediately  or  at  conclusion  of  argument) ,   requesting  a 
mistrial,  or  seeking  cautionary  instructions. 

6 . 9     Jury  Instructions 

(a)  Counsel  must  file  jury  instructions  before  closing 
argument . 

(b)  Counsel  should  be  familiar  with  the  law  and  the 
individual  judge's  practices  concerning  ruling  on  proposed 
instructions,   charging  the  jury,  use  of  standard  charges  and 
preserving  objections  to  the  instructions. 

(c)  Counsel  should  submit  both  standard  and  modified  jury 
instructions  tailored  to  the  particular  circumstances  of  the 
case  and  should  provide  case  law  in  support  of  the  proposed 
instructions . 

(d)  Where  appropriate,  counsel  should  object  and  argue 
against  instructions  proposed  by  the  prosecution. 

(e)  If  the  court  refuses  to  adopt  instructions  requested  by 
counsel,   or  gives  instructions  over  counsel's  objection, 
counsel  should  take  all  steps  necessary  to  preserve  the 
record,   including,  where  appropriate,   filing  a  copy  of  the 
proposed  instructions  or  reading  the  proposed  instructions 
into  the  record. 

(f)  During  delivery  of  the  charge,   counsel  should  be  alert 
to  any  deviations  from  the  judge's  planned  instructions, 
should  object  on  a  timely  basis  to  deviations  and  any  other 
instructions  unfavorable  to  the  client,   and,   if  necessary, 
request  additional  or  curative  instructions. 
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(g)     If  the  court  proposes  giving  supplemental  instructions 
to  the  jury,   either  upon  request  of  the  jurors  or  upon  their 
failure  to  reach  a  verdict,   counsel  should  request  that  the 
judge  give  counsel  a  meaningful  opportunity  to  be  heard 

(outside  the  jury's  presence)  on  the  supplemental  instruction 
before  it  is  delivered. 

6.10     Counsel  should  be  alert  to  any  improprieties  in  the 
verdict  and  consider  requesting  that  the  jury  be  polled. 

VII.  SENTENCING 

7.1     Defense  counsel  should  be  familiar  with  and  consider: 

(a)     the  statutory  penalties  for  each  possible 

conviction  of  the  client,   including  each  lesser- 
included  offense  and  any  repeat  offender  penalties; 


(b)  the  official  version  of  the  client's  prior  record, 
i  f  any ; 

(c)  the  position  of  the  probation  department  with 
respect  to  the  client; 

(d)  the  sentencing  recommendation  and  memorandum,  if 
any,   of  the  prosecutor; 

(e)  seeking  the  assistance  of  an  expert  - -either  through 
community  resources,   Chapter  261,    §27A-G,  or 
Committee  for  Public  Counsel  Services; 

(f)  the  collateral  consequences  attaching  to  any 
possible  sentence;   e.g.,  parole  or  probation 
revocation,   immigration  consequences,  later 
exposure  as  a  repeat  offender  possibility  of 
sexually  dangerous  person  proceedings,   loss  of 
license ; 

(g)  the  sentencing  practices  of  the  judge,   to  the 
extent  they  may  be  determined; 

(h)  the  sentencing  guidelines,   as  they  would  apply  to 
the  case; 

(i)  referrals  to  court  clinics  or  other  community 
agencies,   and  the  possibility  of  commitment  to  a 
mental  hospital  as  an  aid  to  sentencing  under 

c . 123 ,    §15  (e)  ; 

(j)     any  victim  impact  statement  to  be  presented  to  the 
court ; 
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(k)     any  other  report  to  be  presented  to  the  court  in 
aid  of  sentencing; 

(1)     seeking  an  evidentiary  hearing;   e.g.,  restitution 
amount ; 

(m)     requesting  a  continuance  for  sentencing  at  a  later 
date; 

(n)     any  other  information  or  proposals  that  may  be 
helpful  to  the  client . 

7.2  Counsel  should  advocate  in  advance  of  trial  or 
sentencing  for  a  favorable  recommendation  from  both  the 
prosecutor  and  the  representative  of  the  probation 
department . 

7.3  Counsel  shall  determine  the  accuracy  and  completeness 
of  all  sentencing  reports  and  statements  and  should  be 
prepared  to  challenge  any  incorrect  information  or  omissions 
and  take  steps  to  correct  these  before  prejudice  occurs. 

7.4  Counsel  should  carefully  prepare  the  client  for,  and 
attempt  to  attend,   any  pre-sentence  interview  to  be  conducted 
in  aid  of  sentencing.     Counsel  should  advise  about  the 
client's  Fifth  Amendment  rights,    if  appropriate. 

7.5  Counsel  should  carefully  consider  and  discuss  with  the 
client  any  sentencing  recommendation  to  be  made  by  the 
defense  and  the  reasons  for  them.     If  appropriate,  counsel 
should  discuss  any  recommendations  with  other  experienced 
defense  counsel.     Counsel  should  explore  all  reasonable 
alternatives  to  incarceration;  e.g.,   community  services, 
rehabilitative  programs,  restitution. 

7.6  Where  tactically  advisable  or  requested  by  the  court, 
counsel  should  prepare  a  sentencing  memorandum,  presenting 
every  factual  and  legal  ground  which  will  assist  in  reaching 
the  most  favorable  disposition  obtainable. 

7.7  At  sentencing,  counsel  should  zealously  advocate  the 
best  possible  disposition,   including  a  request  for 
continuance  without  a  finding,   especially  if  the  client  has 
no  record.     Counsel  should  take  whatever  steps  are  necessary, 
including,   where  appropriate,   the  presentation  of  documentary 
evidence  and  witnesses;   e.g.,   reports  or  testimony  from 
employers,   community  representatives  and  family. 

7.8  Where  appropriate,   counsel  should  carefully  prepare  the 
client  or  a  close  relative  to  address  the  court. 
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7.9  Counsel  should  be  alert  to,   and  challenge  by  hearing  if 
necessary,   any  inappropriate  conditions  of  probation, 
including  the  amount  of  restitution. 

7.10  Counsel  should  request  a  reasonable  time  period  for  the 
payment  of  any  fines  or  restitution. 

7.11  Counsel  should  make  sure  that  the  client  fully 
understands  the  foreseeable  consequences  of  the  sentence, 
including  any  conditions  of  probation. 

7.12  Counsel  should  insure  that  the  sentence  accurately 
reflects  the  rights  of  the  client  for  parole  eligibility  and 
jail  credit. 

7.13  Counsel  should  consider  requesting  specific  orders  or 
recommendations  from  the  court,   including,   but  not  limited 
to,   the  place  or  conditions  of  confinement,  parole 
eligibility,  psychiatric  treatment  or  drug  rehabilitation, 
and  recommendations  against  deportation. 


VIII.      POST-TRIAL  PROCEEDINGS 
(See  CPCS  Standards  For  Appellate  Representation.) 

8.1  Counsel  should  advise  the  client  after  sentencing  about 
the  right  to  file  a  motion  to  revise  and  revoke  the  sentence 
and  should  file  such  motion  in  a  timely  fashion  if  requested 
to  do  so  by  the  client  or,   if  appropriate,   to  insure  an 
accurate  and  legal  sentence . 

8.2  After  a  bench  trial,   counsel  should  advise  the  client  of 
the  right  to  file  an  appeal  for  a  trial  de  novo.     If  the 
client  is  in  doubt,   counsel  should  seek  more  time  to  give 
further  advice  or  should  advise  the  client  to  file  the 
appeal . 

8.3  After  advising  the  client  of  the  right  to  appeal  either 
de  novo  or  to  the  Appeals  Court,   counsel  should  implement  the 
client ' s'  decision  in  that  regard. 

8.4  If  an  appeal  is  taken,   counsel  should  file  the 
appropriate  notice  and  request  either  a  tape  or  transcript  of 
the  prior  court  proceeding. 

8.5  Where  there  is  an  appeal,   counsel  should  request  a  stay 
of  execution  of  any  sentence,   particularly  one  of 
incarceration . 

8.6  Counsel  should  advise  the  client  of  the  advantages  and 
disadvantages  of  filing  a  motion  to  seal  the  client  record  in 


the  case. 

8.7  Counsel  retains  responsibility  for  the  case  until  and 
unless  another  attorney  assumes  that  responsibility. 

********************************** 
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PERFORMANCE  STANDARDS  GOVERNING 
REPRESENTATION  OF  INDIGENT  JUVENILES 
IN  DELINQUENCY  AND  CRIMINAL  CASES* 


These  standards  are  intended  for  use  by 
the  Committee  for  Public  Counsel  Services 
in  evaluating,    supervising  and  training 
counsel  assigned  by  the  Committee. 


*  To  be  read  in  conjunction  with  Committee  for  Public 
Counsel  Services  Performance  Guidelines  Governing 
Representation  of  Indigents  in  Criminal  Cases,  which  are 
specifically  incorporated  by  reference  unless  otherwise 
indicated . 
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I.      GENERAL  PRINCIPLES  OF  REPRESENTATION 


Jl . 1     Role  of  Defense  Counsel 

The  role  of  counsel  in  delinquency  cases  is  to  be  an 
advocate  for  the  child.  Counsel  should  ensure  that  the 
interests  and  rights  of  the  client  are  fully  protected  and 
advanced,  irrespective  of  counsel's  opinion  of  the  client's 
culpability.  This  requires  fully  explaining  to  the  juvenile 
the  nature  and  purpose  of  the  proceedings  and  the  general 
consequences  of  the  proceedings,  seeking  all  possible  aid 
from  the  juvenile  on  decisions  regarding  court  proceedings. 
Upon  appointment,  counsel  should  first  seek  to  meet 
separately  with  the  juvenile  out  of  the  presence  of  the 
parent.*  Counsel  should  not  discuss  any  attorney-client 
privileged  communications  with  the  parent  without  the  express 
permission  of  the  juvenile.  Counsel  should  advise  the 
juvenile  of  the  above  at  the  onset  of  the  attorney-client 
relationship.  Counsel  should  fully  inform  both  the  juvenile 
and  the  juvenile's  parents  about  counsel's  role,  especially 
clarifying  the  lawyer's  obligation  regarding  confidential 
communications.  The  lawyer  should  counsel  the  juvenile, 
present  the  juvenile  with  comprehensible  choices,  help  the 
juvenile  reach  his  own  decisions  and  advocate  the  juvenile's 
viewpoint  and  wishes  to  the  Court.  Counsel  should  refrain 
from  waiving  substantial  rights  or  substituting  his  own  view, 
or  the  parents'   wishes,    for  the  position  of  the  juvenile. 

[Incorporate  also  Performance  Guidelines  1.1] 

Jl . 2     Education,   Training  and  Experience  of  Defense  Counsel 

To  provide  competent  representation  in  delinquency 
matters,  the  counsel  must  be  familiar  with  Massachusetts 
G.L.  c.119,  particularly  sections  53-84  and  G.L.  c.120  as 
well  as  relevant  case  law.  Counsel  should  also  be  cognizant 
of  the  roles  of  the  Department  of  Youth  Services,  the 
Department  of  Social  Services,  the  Department  of  Mental 
Health,  and  the  Office  for  Children.  Counsel  should  be  aware 
of  the  service  delivery  system  and  placement  process. 

[Incorporate  also  Performance  Guidelines  1.2] 

*The  use  of  the  word  parent  hereafter  refers  to  parent, 
guardian,  custodial  adult  or  person  assuming  legal 
responsibility  for  the  child. 

Jl . 3     General  Duties  of  Defense  Counsel 

The    role   of   counsel    is   to   insure    that    the    juvenile  is 
afforded  due  process.      Counsel   should  assert   all   rights  and 
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raise     all      issues      in     the     context      of      the     case  where 
strategically    appropriate.        This     includes     the     filing  of 
motions,    supporting   memoranda    and    handling    the  delinquency 
proceedings  generally  in  accordance  with  the  standards  for 
performance  in  criminal  procedures . 

[Incorporate  also    (a)    -    (m)   of  Performance  Guidelines  1.3] 

(n)  Counsel  may  request  the  appointment  of  a  guardian  ad 
litem,  or  may  elect  not  to  oppose  such  an  appointment,  only 
when  very  unusual  circumstances  warrant  such  an  appointment 
to  assist  in  the  disposition  phase. 

II.      PRELIMINARY  PROCEEDINGS   &  PREPARATION 

J2 . 1  Arraignment 

[Incorporate  Performance  Guidelines  2.1    (a)  adding:] 

In  addition  to  meeting  with  the  juvenile,  counsel  should 
determine  whether  a  parent  is  at  the  Court  in  connection  with 
the  juvenile  proceeding.  Counsel  should  ascertain  the 
adult's  ability  and  willingness  to  assume  custody  of  the 
juvenile  or  to  post  bail  for  the  juvenile.  Counsel  should  be 
aware  that  the  court  will  usually  release  a  juvenile  to  the 
care  and  custody  of  a  parent . 

[Incorporate  also  Performance  Guidelines  2.1    (b)  except:] 


(2)  ...  counsel  should  request  a  trial  or  hearing 
within  fifteen  (15)  days  (G.L.  c.119,  §68). 
Counsel  must  discuss  with  client  his  right  to 
return  to  court  within  fifteen  (15)  days  and  may 
waive  this  right  only  after  discussion  with  the 
client  of  the  pros  and  cons  of  such  a  waiver. 

[Incorporate  also  Performance  Guidelines  2.1    (c)  adding:] 

(c)  Counsel  should  be  aware  of  G.L.  c.119,  §68A  regarding 
evaluation  of  a  juvenile.  Counsel  should  consider  and 
protect  the  juveniles'  rights  relative  to  confidentiality, 
evidentiary  and  tactical  issues. 

J2 . 2     Initial  Interview  and  Preparation  for  Bail  Hearing 

[Incorporate  Performance  Guidelines  2.2  (a),  (b)  and  (c) 
adding : ] 

(8)  client's  legal  custody  (parent,  family,  state 
agency)  and  physical  custody  (person  responsible 
to  supervise   client)    -   names,    addresses   and  phone 
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numbers ; 


(9)   client's    school    placement,     (G.L.    C.71B);  status, 
attendance;  and 

(10)   possible    adults    willing    to    assume  responsibility 
for  the  juvenile  and/or  post  bail. 

[Incorporate  also  Performance  Guidelines  2.2    (d)   and   (e)  ] 

(f)  Counsel  should  consider  obtaining  signed 
releases  by  the  client  and  parent  for  mental 
health  records,  school  records,  file  records, 
employment  records,  etc.  Counsel  should 
advise  the  client  of  the  potential  use  of 
this  information  and  the  privileges  that 
attach  to  this  information. 

J2  .  3     Bail  Hearing 

[Incorporate  Performance  Guidelines  2.3    (a),    (b)   and   (c)  ] 

(d)  G.L.  c.276,  §58  controls  both  juvenile  and  adult 
proceedings .  Counsel  should  be  aware  that  the  statute 
provides  for  a  presumption  of  personal  recognizance.  The 
focus  of  the  bail  hearing  should  be  'whether  the  juvenile 
will  appear  for  further  court  proceedings.'  Counsel  should 
oppose  any  bail  order  which  is  in  the  nature  of  preventive 
detention,  such  as  "parent  only  cash  bail",  or  bail  order 
where  the  purpose  of  detention  is  ostensibly  for  treatment. 

(e)  Even  if  release  is  not  effected,  counsel  should 
advocate  for  the  least  amount  of  bail.  The  amount  of  bail 
and  type  of  charge  may  determine  the  type  of  facility  where 
the  juvenile  will  be  held,  i.e.,  lower  bail  may  result  in  a 
less  restrictive  setting  within  DYS .  Therefore,  bail 
appeals  must  be  considered  in  every  case  where  bail  is 
imposed  and  the  client  is  detained. 

(f)  Where  the  client  is  held  in  detention  and  unable  to 
obtain  pretrial  release,  counsel  should  alert  the  court,  the 
sheriff  and  DYS  to  any  special  needs  of  the  client  and 
request  the  court  to  order  appropriate  measures . 

J2.4  Preliminary  Discovery  Issues/Prosecution  Requests 
for  Non-Testimonial  Evidence 

[Incorporate  Performance  Guidelines  2.4] 

J2  .  5  Special  Concerns 

[Incorporate  Performance  Guidelines  2.5    (a)    and   (b)  ] 


not  limited  to,  the  five  subsidiary  factors  listed  in  G.-L. 
c.119,  §61. 

(b)  Counsel  must  have  up-to-date  knowledge  of  the  statutory 
and  case  law  governing  these  findings  as  well  as  the  "clear 
and  convincing"  standard  of  proof  to  be  met  by  the 
prosecution . 

(c)  Counsel  shall,  at  a  minimum,  review,  and  unless 
inappropriate,  obtain  copies  of  social  evaluations,  social 
services  records,  psychological  reports  and  evaluations, 
placement  or  program  evaluations  and  reports  and  medical 
history.  Protective  orders  concerning  access  and 
prosecutorial  use  of  information  should  be  requested. 
Counsel  should  consider  moving  under  G.L.  c.261,  §27A-G,  ex 
parte,  if  possible,  for  independent  evaluations,  reports  and 
histories.  Counsel  shall  also  facilitate  and  ma-ke 
substantial  efforts  to  secure  services  through  the  DSS,  DYS, 
DMH,  and  Office  for  Children.  This  may  include,  but  is  not 
limited  to,  asking  the  court  to  request  DYS  to  conduct  a 
hypothetical  classification  hearing  to  determine  eligibility 
for  secure  treatment.     See  J7.7(b) . 

(d)  At  the  conclusion  of  the  prosecutor's  case,  and  prior 
to  presenting  any  evidence,  counsel  shall  move  in  writing 
for  retention  of  jurisdiction,  and  shall  file  an  affidavit 
and  memorandum  in  support  thereof . 

(e)  If  the  motion  is  denied,  counsel  should  present 
testimony  by  school  professionals  including  teachers, 
athletic  personnel,  counselors,  DYS  counselors, 
psychologists,  community  members,  probation  officers, 
religious  affiliates,  employers,  or  other  persons  with  a 
positive  personal  and/or  professional  view  of  the  juvenile. 

(f)  Counsel  should  stress  to  the  court  the  availability  of 
a  plan  within  the  juvenile  system.  After  counsel  presents 
testimony  and  evidence,  the  motion  to  retain  jurisdiction 
should  be  renewed. 

(g)  Counsel  should  be  certain  that  all  Part  B  proceedings 
are  recorded.  Counsel's  file  should  contain  notes  of  names, 
addresses  and  essential  testimony  at  the  Part  B  proceeding. 
Due  to  the  inadequacies  of  recording  systems  and  the 
importance  of  the  hearing,  counsel  should  consider  a  motion 
for  funds  to  obtain  a  court  reporter.     See  6.1e(3). 

(h)  Counsel  shall  order  the  tape  or  transcript  of  Part  A  & 
B. 

J3 . 4     Post  Part  B  Proceedings  -   If  Juvenile  Jurisdiction  is 
Retained 
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(c)  •  Counsel  should  be  aware  of  the  special  privacy 
considerations  given  a  juvenile,  i.e.,  G.L.  c.119,  §65 
requires  all  hearings  be  closed  to  the  general  public. 

(d)  Counsel  should  be  aware  that  juvenile  court  papers  are 
not  public  documents.  However,  after  two  findings  of 
delinquency  on  felony  charges,  the  probation  officer  may 
make  public  the  juvenile's  name  when  the  juvenile  is  charged 
with  a  third  felony.      (See  G.L.   c.119,  §60A) 

III.      TRANSFER  HEARING 

The  transfer  hearing  is  a  very  significant  proceeding 
within  the  juvenile  justice  system.  The  decision  whether  to 
treat  the  juvenile  as  an  adult  or  to  retain  juvenile 
jurisdiction  has  dramatic  consequences.  Counsel  should 
prepare  accordingly. 

J3  . 1     Initiation  of  Transfer  Hearing  Request 

Counsel  should  be  prepared  to  argue  strenuously  to  the 
court,  as  well  as  to  the  district  attorney,  that  the  case 
should  be  heard  as  a  delinquency  matter  and  not  a  transfer 
hearing  under  G.L.  c.119,  §61  and  District  Court  Rules  208 
and  209.  Counsel  should  be  familiar  with  individual  court 
practices  regarding  initiation  of  requests  for  transfer 
hearings . 

J3 . 2     Transfer  Hearing  -  Part  A 

(a)  Counsel  should  always  seek  a  complete  and  recorded 
probable  cause  hearing  except  in  the  most  extraordinary 
circumstances.  Counsel  shall  order  a  copy  of  the  tape  or 
transcript  upon  the  conclusion  of  the  Part  A  Hearing. 

(b)  Where  a  transfer  hearing  is  requested,  the  attorney 
should  insure  that  it  is  scheduled  within  fifteen  (15)  days, 
unless  more  time  is  needed  to  prepare.  Counsel  should  not 
waive  this  right  without  good  reason. 

[Incorporate  also  Performance  Guidelines  3.2    (c)    -    (g) ] 

(h)  In  the  event  of  transfer  counsel  shall  order  at  the 
conclusion  of  the  Part  B  Hearing  a  copy  of  the  tape  or 
transcript . 

J3 . 3     Transfer  Hearing  -  Part  B 

(a)  Counsel  should  be  aware  of  the  statutory  findings 
(dangerousness  and  lack  of  amenability  to  treatment  as  a 
juvenile)  that  G.L.  c.119,  §61  requires  the  judge  to  make. 
Counsel  should  be  aware  that  the  judge  must  consider,   but  is 
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(a)  Counsel,  should  explain  the  client's  options,  and  rights 
set  out  in  G.L.  c.119,  §61,  including,  but  not  limited  to,  a 
bench  trial  before  another  judge  and  a  subsequent  right  to 
appeal  to  a  jury  trial  presided  over  by  a  judge  who  heard 
neither  the  transfer  hearing  nor  the  bench  trial. 

(b)  Counsel  should  be  aware  that  after  juvenile 
jurisdiction  is  retained  the  case  may  reach  a  final 
resolution  by  an  admission  to  sufficient  facts  with  or 
without  an  agreed-upon  disposition. 

J3 . 5     Post  Part  B  Proceedings  -   If  Juvenile  Jurisdiction  is 
Declined 

(a)  After  dismissal  of  the  juvenile  complaints,  the  youth 
is  arraigned  on  adult  charges;  counsel  should  be  prepared  to 
argue  bail.  If  the  youth  has  attained  the  age  of  17  the 
judge  may  send  him  to  adult  jail  or  may  hold  him  in  a  DYS 
facility.  Counsel  should  argue  strenuously  that  the 
juvenile  be  held  in  a  DYS  facility  pursuant  to  G.L.  c.119, 
§§61  and  68,  even  if  the  youth  has  attained  the  age  of  17. 
Counsel  should  advise  client  of  his  right  to  appeal  under 
G.L.  c.276,  §58  and  of  the  advantages  and  disadvantages  of 
doing  so.     See  J2 . 3 . 

(b)  Counsel  shall  carefully  review  the  judge's  findings  to 
determine  if  the  order  of  transfer  is  deficient.  Counsel 
should  file  a  Motion  to  Dismiss  and/or  Remand  to  Juvenile 
Court  under  G.L.  c.2  77,  §4  7A  pursuant  to  the  Mass.  Rules  of 
Criminal  Procedure . 

(c)  Counsel's  motion,  affidavit  and  memorandum  should 
include  relevant  testimony  or  materials,  or  lack  thereof, 
presented  at  the  Part  B  hearing.  Because  these  motions  are 
not  de  novo  proceedings,  relevant  portions  of  the  Part  B 
hearing  should  be  appended.-  Counsel  representing  the  youth 
should  confer  with  prior  counsel  who  represented  him  in  the 
juvenile  court  and  review  the  proceedings  in  detail.  Any 
relevant  background  history  on  the  youth  since  the  juvenile 
court  proceedings  should  be  updated.  Counsel  should  secure 
any  further  evaluations  or  other  materials  that  he  feels  are 
in  the  youth' s  best  interest .  New  counsel  should  confer 
with  any  representatives  of  state  agencies  or  others 
involved  with  the  youth. 

(d)  Counsel  should  be  aware  of  the  sentencing  alternatives 
of  G.L.  c.119,  §83,  allowing  the  Court  to  order  commitment 
of  an  adjudicated  youth  to  DYS  and  G.L.  c.12  0,  §16, 
permitting  the  court  to  commit  a  convicted  youth  to  DYS 
until  age  21.  Counsel  should  be  prepared  to  argue  for 
treatment  as  a  juvenile.  This  requires  securing  current 
evaluations   and   presenting   all    relevant   material  including 
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current  treatment  plans.  Counsel  must  act  expeditiously,  as 
this  sentencing  option  is  only  available  until  the 
juvenile's  eighteenth  birthday. 

(e)  If  the  Court  denies  the  Motion  to  Dismiss  and/or 
Remand,  counsel  should  consider  an  appeal  to  the  Supreme 
Judicial  Court  pursuant  to  G.L.  c.211,  §3  and  relevant  case 
law . 


J3 . 6     Proceedings  under  Chapter  119,   Section  72A 

Counsel  should  protect  clients'  rights  under  G.L. 
c.119,  §72A  which  delineates  the  procedure  to  be  followed  if 
a  person  who  allegedly  commits  an  offense  prior  to  his 
seventeenth  birthday  is  not  apprehended  until  after  his 
eighteenth  birthday. 

(a)  Counsel  should  prepare  for  a  probable  cause  hearing. 
See  J3.2. 


(b)  If  probable  cause  is  found,  counsel  should  request  a 
separate  hearing  at  which  counsel  should  be  prepared  to 
argue  that  the  juvenile  is  "not  a  significant  danger  to  the 
public"  and  should  be  discharged. 

(c)  If  the  court  "in  its  discretion"  orders  that  the 
complaint  be  dismissed  and  adult  charges  be  instituted, 
counsel  should  employ  the  procedures  set  forth  in  J3  . 5 
(a)  -  (g)  . 


IV.      PRETRIAL  PREPARATION 


J4.1   -  J4.ll 

[Incorporate  Performance  Guidelines  4.1  -  4.11] 
V.      DISPOSITIONS  BY  PLEA  OR  ADMISSION 
J5.1   -  J5.12 

[Incorporate  Performance  Guidelines  5.1  -  5.12] 


VI.      TRIAL  PROCEEDINGS 


J6.1   -  J6.10 

[Incorporate  Performance  Guidelines  6.1  -  6.10  adding:] 

Counsel  should  be  familiar  with  G.L.  c.119,  §56  which 
establishes  that  the  juvenile  is  entitled  to  a  jury  of  12 
persons  in  the  district  court  or  juvenile  appellate  session 
when  charged  with  an  offense  requiring  an  indictment  were  the 
child  an  adult. 


J6.4    (a)  (6) 
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Especially  in  a  jury,  of  12  case  a  strong  argument  should  be 
made  for  more  than  two  peremptory  challenges  (see  G.L.  c.119, 
§56)  . 

J6.4    (b) (3) 

Counsel  should  consider  requesting  appropriate  voir  dire 
questions  regarding  the  prospective  jurors'  attitude 
regarding  the  juvenile's  age  and  credibility. 

J6.6    (d) (10) 

In  preparing  for  hearing,  counsel  shall  obtain  records  of 
prospective  juvenile  witnesses  to  explore  bias.  Note  that 
G.L.   c.119,    §60  limits  use  of  juvenile  adjudications. 

VII.      JUVENILE  DISPOSITIONS/SENTENCING 

J7 . 1  Defense  counsel  shall  carefully  advise  the  client  as  to 
the  following: 

[Omitting  7.1  (a)  of  the  Performance  Guidelines,  incorporate 
7.1   (b)    -    (g) ,  omit   (h) ,   incorporate   (i)    -    (n)  ] 

J7.2   -  J7.4 

[Incorporate  Performance  Guidelines  7.2,    7.3  and  7.4] 

J7 . 5  Counsel  should  carefully  consider  and  discuss  with  the 
client  any  sentencing  recommendation  to  be  made  by  the 
defense  and  the  reason  for  them.  If  appropriate,  counsel 
should  discuss  any  recommendations  with  other  experienced 
defense  counsel.  Counsel  shall  explore  all  reasonable 
alternatives  to  commitment  to  the  Department  of  Youth 
Services,  e.g.,  "services"  for  schooling,  housing, 
counselling,  employment  which  can  be  secured  through  DSS, 
G.L.  c.71B,  school  programs,  Office  for  Children,  probation, 
DMH  facilities  and  out-patient  clinics. 

J7 . 6      [Incorporate  Performance  Guidelines  7.6] 

J7 . 7      [Incorporate  Performance  Guidelines  7.7  adding:] 

(a)  if  a  DYS  commitment  results  at  disposition,  counsel 
should  consider  attending  the  "staffing"  which 
takes  place  after  an  initial  evaluation  period. 
Otherwise,  the  attorney  may  call  or  write  the 
assigned  caseworker  with  recommendations; 

(b)  counsel  should  be  aware  that  delinquent  findings  on 
certain  charges  result  in  the  juvenile's  case  being 
presented  to  the  secure  treatment  classification 
panel.       Where    appropriate,    counsel    should  notify 
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DYS  in  writing  of  the  desire  to  attend  and  advocate 
for  the  client.     See  J3.3(c). 

(c)     Counsel       should      consider      requesting  specific 
recommendations  from  the  court  for  placement. 

J7.8   -  J7.10 

[Incorporate  Performance  Guidelines  7.8  -  7.10] 

J7.ll      [Incorporate  Performance  Guidelines  7.11  adding:] 

.  or  extension  of  DYS  commitment  (G.L.  c.120, 
§§17-20) .  Unless  inappropriate  counsel  should  also 
advise  the  parent. 

[Omitting  J7 . 12  -  J7 . 14  of  the  Performance  Guidelines] 

VIII.  POST-TRIAL  PROCEEDINGS 

(See  CPCS  Standards  For  Appellate  Representation.) 

J8.1   -  J8.7 

[Incorporate  Performance  Guidelines  8.1  -  8.7] 

********************************************* 
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PERFORMANCE  STANDARDS  GOVERNING  THE  REPRESENTATION 
OF  CLIENTS  BY  AN  APPELLATE  DEFENDER 


1.  Immediately  upon  receipt  of  the  assignment  of  a  case  to 
an  appellate  defender,  the  appellate  defender  shall: 
(a)  file  an  appearance  in  the  appropriate  court  and  (b) 
communicate  with  the  client  to  inform  the  client  of  the 
assignment . 

2.  Within  three  weeks  after  the  assignment  of  a  case  to  an 
appellate  defender,  the  appellate  defender  shall  read 
the  entire  transcript  of  the  case.  The  appellate 
defender  may,  at  this  time,  confer  with  an  attorney  from 
the  Public  Defender  Division  Appeals  Unit  about  issues 
of  law  that  may  be  raised  on  the  client's  appeal,  if  the 
attorney  feels  such  consultation  would  be  useful. 

3.  After  having  read  the  transcript  (and  having  conferred 
with  the  Public  Defender  Division  Appeals  Unit  attorney 
on  the  issues  presented  by  the  case)  ,  the  appellate 
defender  shall  visit  the  client  at  the  institution  at 
which  the  client  is  incarcerated,  or,  if  the  client  is 
not  incarcerated,  shall  invite  the  client  to  visit  the 
appellate  defender  at  the  appellate  defender's  office, 
for  the  purpose  of  conferring  with  the  client  about  the 
issues  which  may  be  raised  on  the  client's  appeal. 

4.  If,  after  the  conference  described  in  subsection  III, 
the  client  insists  on  having  briefed  on  his  or  her 
appeal  a  contention  which,  in  the  judgment  of  the 
appellate  defender,  cannot  be  supported  by  any  rational 
argument,  the  appellate  defender  (a)  shall  inform  the 
client  of  the  client's  right  with  respect  to  such 
contention  pursuant  to  Commonwealth  v.  Mof f ett ,  383 
Mass.  201,  203-209  (1981)  ;  (b)  shall  supply  the  client 
with  a  copy  of  the  Mof  f  ett  opinion;  and  (c)  if  the 
client  thereafter  wishes  to  invoke  his  or  her  Mof f ett 
rights  with  respect  to  such  contention,  shall  comply  in 
all  respects  with  the  guidelines  of  the  Mof f ett  case  set 
forth  id.   at  208-209  &  n.  3. 

5.  If  it  appears  to  the  appellate  defender  that,  in  light 
of  the  standards  set  forth  in  Commonwe a 1 1 h  v.  Hodge  (No. 
11,  380  Mass.  851,  855  (1980)  ,  there  is  a  reasonable 
possibility  that  an  incarcerated  client  might  receive  a 
stay  of  sentence  pursuant  to  Rule  31  of  the 
Massachusetts  Rules  of  Criminal  Procedure  or  Rule  6  of 
the  Massachusetts  Rules  of  Appellate  Procedure,  the 
appellate  defender  shall  bring  in  the  appropriate  court 
a  motion  to  stay  the  client's  sentence. 
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6 .  The  appellate  defender  shall  timely  file  in  the 
appropriate  couft  all  motions  necessary  or  advisable  to 
preserve  and  perfect  the  client's  appellate  rights, 
including,  where  necessary,  motions  pursuant  to  Rule 
14  (b)  of  the  Massachusetts  Rules  of  Appellate  Procedure 
to  enlarge  the  time  for  filing  the  brief  on  behalf  of 
the  client,  and  motions  pursuant  to  Rule  8  of  the 
Massachusetts  Rules  of  Appellate  Procedure  to  correct  or 
expand  the  record. 

7.  The  brief  filed  by  the  appellate  defender  on  behalf  of 
the  client  shall  conform  in  all  respects  with  Rules  16, 
18,  and  20  of  the  Massachusetts  Rules  of  Appellate 
Procedure,   and  shall  be  of  high  quality. 

8.  The  appellate  defender  shall  transmit  to  the  client  a 
copy  of  the  brief  filed  on  the  client's  behalf,  and 
shall  also  transmit  to  the  client  a  copy  of  the  brief 
for  the  Commonwealth  and  copies  of  all  other  substantive 
documents  figuring  in  the  appellate  proceedings. 
Assigned  counsel  must  also  submit  a  copy  of  the  brief  to 
the  CPCS. 

9.  Oral  argument  of  the  appeal  on  behalf  of  the  client 
should  not,  absent  unusual  circumstances  and  with  the 
approval  of  the  client,  be  waived  with  respect  to  any 
case . 

10.  The  appellate  defender  shall  inform  the  client  by 
letter  of  the  decision  of  the  appellate  court  in  the 
client's  case  on  the  day  the  decision  is  delivered  to 
the  appellate  defender,  and  shall  transmit  to  the 
client  a  copy  of  the  decision. 

11.  If  the  decision  of  the  Appeals  Court  is  adverse  to  the 
client,  the  appellate  defender  shall  promptly  inform 
the  client  of  the  client's  right  pursuant  to  Rule  27.1 
of  the  Massachusetts  Rules  of  Appellate  Procedure  to 
make  application  to  the  Supreme  Judicial  Court  for 
further  appellate  review  of  the  case;  and,  if  the 
client  requests  that  such  application  be  made,  the 
appellate  defender  shall  prepare  and  file  on  the 
client's  behalf  an  application  to  the  Supreme  Judicial 
Court  for  further  appellate  review  of  the  case  within 
the  time  prescribed  by  said  Rule  27.1. 

12.  In  the  event  that  the  client's  appeal  is  unsuccessful, 
the  appellate  defender  shall  have  the  discretion,  upon 
the  request  of  the  client  and  subject  to  the  approval 
of  the  Deputy  Chief  Counsel  of  the  Private  Counsel 
Division,  to  seek  relief  from  the  client's  conviction, 
when    in    the    best    judgment    of    the    appellate  defender 
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there  exists  a  reasonable  likelihood  that  such  relief 
may  be  obtained,  by  appeal  or  petition  for  writ  of 
certiorari  to  the  United  States  Supreme  Court,  in  the 
federal  courts  on  petition  for  writ  of  habeas  corpus, 
or  by  a  motion  for  new  trial  or  other  post -convict ion 
relief  pursuant  to  Rule  30  of  the  Massachusetts  Rules 
of  Criminal  Procedure. 


13.  The  appellate  defender  shall  keep  the  client  informed 
of  all  significant  developments  in  the  client's  case. 
The  appellate  defender  shall  inform  the  client  of  the 
date,  time  and  place  scheduled  for  oral  argument  of  the 
appeal  as  soon  as  the  appellate  defender  receives 
notice  thereof  from  the  appellate  court. 


14.     The  appellate  defender  shall 
to   all    correspondence  from 
such  correspondence  is  of  a 
reasonable  interval . 


respond  in  a  timely  manner 
the  client,  provided  that 
reasonable  volume  and  at  a 


15.  The  appellate  defender  shall  accept  collect  telephone 
calls  from  an  incarcerated  client,  provided  that  such 
calls  are  of  a  reasonable  number  and  at  reasonable 
intervals . 


**************************** 
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PERFORMANCE  STANDARDS  GOVERNING  THE  REPRESENTATION  OF 
CLIENTS   IN  CIVIL  COMMITMENT  CASES 


These  standards  generally  describe  the  steps  which  should  be 
taken  by  an  attorney  who  is  assigned  pursuant  to  M.G.L. 
ch.123,  sec . 5 ,  to  represent  a  person  in  a  civil  commitment 
case  who  risks  a  six-month  or  one  year  civil  commitment  in  a 
mental  health  facility.  [See  also  standards  for  authority 
to  treat  proceedings  which  follow  this  section.] 

1.  The  role  of  the  attorney  in  a  commitment  case  is  to  act 
as  an  advocate  for  the  respondent,  in  opposition  to  the 
petition  and  to  insure  that  the  respondent  is  afforded 
all  of  his/her  due  process  and  other  rights. 

2.  Immediately  upon  receipt  of  the  assignment  of  a  case 
the  attorney  shall:  (a)  file  an  appearance  in  court; 
(b)  communicate  with  the  client  to  inform  the  client  of 
the  assignment;  (c)  arrange  to  meet  with  the  client  (If 
the  attorney's  schedule  does  not  permit  him/her  to  meet 
with  the  client  and  promptly  begin  to  work  on  the  case, 
the  attorney  shall  decline  the  assignment) ;  (d)  shall 
not  agree  to  a  continuance  of  the  case  without  first 
consulting  with  the  client  and  obtaining  his/her 
consent . 

3  .  The  attorney  shall  meet  with  the  client  as  soon  as 
possible,  but  in  no  event  later  than  48  hours  prior  to 
hearing.  The  purpose  of  this  initial  interview  is  to 
begin  to  develop  a  lawyer-client  relationship  based  on 
mutual  understanding  and  trust,  to  explain  the 
commitment  law  and  procedures  to  the  client,  to  discuss 
the  alternatives  to  continued  hospitalization  available 
to  the  client,  to  determine  the  client's  version  of  the 
facts  which  led  to  the  filing  of  the  petition,  and  to 
determine  the  client's  wishes  regarding  the  litigation. 
The  attorney  shall  also  obtain  from  his/her  client 
written  authorization  to  examine  the  client's  medical 
record.  The     attorney     shall     seek     a     court  order 

authorizing  such  examination  whenever  the  client  is 
unable  or  unwilling  to  provide  authorization.  Finally, 
the  attorney  shall  discuss  the  possibility  of  an 
independent  evaluation. 

4.  If  the  attorney  believes  an  independent  examination 
will  aid  the  client,  and  the  client  agrees  to  such  an 
evaluation,  the  attorney  shall  file  a  motion  for  the 
appointment  of  an  independent  clinician  of  the  client's 
choice  and  at  the  Commonwealth's  expense.  The  client 
should   be    advised    that    such    an   examination   will  take 
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time  and  may  cause  delay. 


5.  The  attorney  shall  contact  the  independent  clinician 
if  one  is  appointed.  The  attorney  shall  remind  the 
doctor  that  his/her  report  is  the  property  of  the 
client  and  should  be  sent  to  the  attorney,  and  that  the 
report  is  not  to  be  filed  with  the  court  or  disclosed 
to  the  hospital  attorney  or  staff  without  the 
permission  of  the  patient's  attorney.  See  Commonwealth 
v.  Thompson ,  386  Mass.  811  (1982)  .  The  attorney  should 
also  remind  the  doctor  that  the  purpose  of  the 
examination  is  to  evaluate:  (1)  the  client's  current 
mental  state;  (2)  the  likelihood  of  serious  harm  if  the 
client  were  to  be  discharged;  (3)  the  client's  ability 
to  care  for  himself  outside  of  the  hospital;  (4)  the 
feasibility  of  any  less  restrictive  alternatives  to 
hospitalization;  and  if  commitment  to  Bridgewater  State 
Hospital  is  sought,  and  (5)  the  need  for  "strict 
security . " 

6.  The  attorney  shall  thoroughly  investigate  the  facts. 
This  investigation  shall  include  reading  the  complete 
medical  records  and  interviewing  the  hospital  staff, 
including  the  doctors,  nurses,  social  workers  and  other 
staff.  The  attorney  should  also  speak  to  other 
patients  on  the  ward,  friends  and  family  members  of  the 
client,  and  staff  of  any  other  programs  familiar  with 
the  client. 

7.  The  attorney  shall  use  formal  discovery  mechanisms  if 
indicated  and  tactically  advisable. 

8.  After  reviewing  the  medical  record  and  the  commitment 
petition  the  attorney  shall  determine  if  any  procedural 
defenses  can  be  raised  and,  if  appropriate,  file 
appropriate       motions       with       supporting  memoranda. 

(Procedural  defenses  can  be  raised,  for  example,  if  the 
hospital  failed  to  file  the  petition  at  the  appropriate 
time  or  if  the  hearing  has  not  been  commenced  within 
the  fourteen-day  time  period  required  by  the  statute, 
or  if  the  petition  fails  to  set  forth  facts  in  support 
of   the  petition.      See   Kalil  v.    Hashimi ,    388   Mass.  607 

(1983)    and  M.G.L.    ch.123,    sec. 7(c). 

9.  After  developing  a  thorough  knowledge  of  the  law  and 
facts  of  the  case,  the  attorney  shall  meet  again  with 
his/her  client  for  the  purpose  of  discussing  strategy 
and  alternatives  to  commitment.  The  attorney  shall 
discuss  with  the  client  any  available  alternatives  to 
commitment.  These  may  include  the  participation  in  an 
out-patient  psychotherapy  and  counseling  program,  a 
community  support   program,    a  day  treatment   program,  or 
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placement  in  a  less  restrictive  environment . such  as  a 
half-way  house,  a  group  residence,  or  an  apartment 
program.  The  attorney  should  make  it  clear  to  the 
client  that  the  ultimate  decision  regarding  the 
proposal  of  alternatives  to  commitment  must  be  made  by 
the  client.  The  attorney  should  reassure  the  client 
that  the  attorney  will  stand  behind  the  client's 
decision  and  forcefully  advocate  the  client's  position. 

10.  After    this    client    meeting,     and    if    appropriate,  the 
•  attorney    shall    enter    into    negotiations    with  relevant 

persons  concerning  the  case  (e.g.  discussions  with  the 
treating  physician (s)  regarding  alternatives  to 
hospitalization;  discussions  with  social  workers  and 
DMH  area  office  officials  or  other  providers  regarding 
the  availability  of  alternative  placements) . 

11.  If  the  attorney  and  the  hospital  can  agree  to  a 
negotiated  settlement  the  attorney  shall  meet  with 
her/his  client  to  explain  the  terms  of  the  agreement 
and  obtain  the  client's  consent  to  the  settlement. 
Should  the  client  decline  the  settlement  offer,  the 
attorney  shall  be  prepared  to  try  the  civil  commitment 
case . 

12.  Prior  to  the  hearing  the  attorney  shall  identify 
potential  witnesses  who  will  testify  in  support  of  the 
client.  Where  necessary,  witnesses  should  be 
subpoenaed.  The  attorney  shall  meet  with  the 
witnesses  in  advance  of  the  trial  in  order  to  prepare 
them  for  direct  and  cross-examination.  The  attorney 
shall  review  the  medical  record  and  identify  those 
parts  of  the  record  which  should  not  be  admitted  into 
evidence.  The  attorney  should  determine  the  identity 
of  the  hospital's  witnesses  in  advance  of  the  hearing, 
and  make  an  effort,  if  tactically  indicated,  to 
interview  them  on  the  record  and  prepare  appropriate 
cross-examination.  The  attorney  shall  discuss  with  the 
client  the  desirability  of  the  client  testifying.  If 
the  client  wishes  to  testify,  the  attorney  shall 
thoroughly  prepare  the  client  for  direct  and 
cross-examination . 

13.  Prior  to  the  hearing  the  attorney  shall  prepare,  and  at 
the  close  of  evidence,  present  requests  for  findings  of 
fact  and  law. 

14 .  During  the  hearing  the  attorney  shall  act  as  a  zealous 
advocate  for  the  client,  insuring  that  the  proper 
procedures  are  followed  and  that  the  client's  interests 
are  well  represented. 
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15.  .After  the  hearing,  the  attorney  shall  meet  with  the 
client  to  explain  the  court's  decision.  If  the  client 
is  committed,  the  attorney  shall  explain  the  client's 
right  to  appeal  pursuant  to  M.G.L.  ch.123,  sec. 9(a)  and 
the  client's  right  to  file  a  petition  for  discharge  in 
the  superior  court  under  M.G.L.  ch.123,  sec. 9(b),  and 
shall  assist  the  client  in  doing  so.  (Where  an  appeal 
is  filed  the  attorney  shall,  without  delay,  notify 
CPCS's  Mental  Health  Legal  Advocacy  Project  in  order 
that  appellate  counsel  may  be  assigned) .  The  attorney 
shall  review  the  evidence  which  was  presented  at  the 
hearing  in  order  to  advise  the  client  about  any  steps 
the  client  can  take  during  the  commitment  period  in 
order  to  be  discharged  from  the  hospital. 

*************************** 
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PERFORMANCE  STANDARDS  GOVERNING 
REPRESENTATION  OF  CLIENTS  IN 
GUARDIANSHIP  WITH  AUTHORITY  TO  ADMINISTER 
EXTRAORDINARY  MEDICAL  TREATMENT  CASES 

These  standards  describe  the  steps  which  should  be  taken  by 
an  attorney  who  has  been  assigned  to  represent  the 
respondent  in  a  guardianship  proceeding  or  a  proceeding 
under  G.L.  c.123,  §8B  in  which  the  petitioner  is  requesting 
the  authority  to  administer  extraordinary  medical  treatment 
to  the  ward.  Counsel  is  assigned  to  represent  persons  in 
these  cases  pursuant  to  Rogers  v.  Commissioner  of  the 
Department  of  Mental  Health,  390  Mass.  489  (1983)  and 
Superintendent  of  Belchertown  State  School  v.  Saikewicz ,  373 
Mass.    728    (1977) . 

1 .  The  role  of  counsel  in  these  cases  is  to  be  an  advocate 
for  the  respondent,  in  opposition  to  the  petition  and 
to  insure  that  the  respondent  is  afforded  all  of 
his/her  due  process  and  other  rights. 

2.  Immediately  upon  receipt  of  the  assignment  of  the  case 
the  attorney  shall    (a)    file  an  appearance  in  court;  (b) 
notify    petitioner's    counsel    of     the    assignment;  (c) 
obtain  a  copy  of  the  petition,   the  medical  certificate, 
and  any  affidavits   or  other  documents   that  were  filed 
with     the     petition;      (d)      inform     the     client     of  the 
assignment    (If  the  attorney  is  unable  to  meet  with  the 
client  and  to  promptly  begin  working  on  the  case,   or  if 
the    attorney    is    unable    to    appear    in    court    on  the 
assigned  date,   s/he  shall  decline  the  appointment) ;  (e) 
the  attorney  should  not   agree  to  a  continuance  of  the 
case    without     first    consulting    with    the    client  and 
obtaining  his/her  consent. 

3  .  The  attorney  shall  meet  with  the  client  as  soon  as 
possible,  but  in  no  event  later  than  48  hours  prior  to 
hearing.  At  this  meeting  the  attorney  shall,  at  a 
minimum,  explain  to  the  client  his/her  right  to  make 
his/her  own  decisions  regarding  treatment,  and 
ascertain  the  client's  wishes.  S/he  shall  explain  the 
role  of  the  attorney,  the  law,  determine  the  client's 
version  of  the  facts,  and  the  client's  wishes.  The 
attorney  shall  also  obtain  the  client's  written 
authorization  to  examine  the  client's  medical  record, 
and  shall  discuss  the  possibility  of  obtaining  an 
independent  evaluation.  (See  G.L.  ch.261,  sec. 27c  (4) 
and  Guardianship  of  a  Mentally  111  Person.  No.  85-0018 
(in  the  MHLAC  Advisor  of  February,  1985).)  The 
attorney  shall  seek  a  court  order  authorizing 
examination  of  the  records  whenever  the  client  is 
unable  or  unwilling  to  provide  authorization. 
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4.  If  the  .attorney  believes  an  independent  examination 
will  aid  the  client,  and  the  client  agrees  to  such  an 
evaluation,  the  attorney  shall  file  a  motion  for  the 
appointment  of  an  independent  clinician  of  the  client's 
choosing  and  at  the  Commonwealth's  expense.  The  client 
should  be  advised  that  such  an  examination  will  take 
time  and  may  cause  delay  in  hearing  of  the  case. 

5.  The  attorney  shall  contact  the  independent  clinician 
if  one  is  appointed.  The  attorney  shall  remind  the 
doctor  that  his/her  report  is  the  property  of  the 
client  and  should  be  sent  to  the  attorney,  and  not  be 
filed  with  the  court  or  disclosed  to  the  petitioner's 
attorney,  without  the  permission  of  the  respondent's 
attorney.  The  attorney  should  remind  the  doctor  that 
the  purpose  of  the  examination  is  to  evaluate  the 
client's  competence  to  make  the  decision  regarding 
extraordinary  medical,  treatment  and,  if  appropriate, 
the  client's  substituted  judgment. 

6.  The    attorney    shall    thoroughly    investigate    the  facts. 
This    investigation    shall    include     (a)     review    of  the 
physician's    certificate,    or    the    clinical    team  report 
filed  with  the  petition  and  the  medical  affidavit;  (b) 
review   of     (1)    hospital    records,     including  medication 
history,        (2)       Treatment      Review      Notes,  including 
diagnoses,     treatment    history,     and    comments  regarding 
the    competence    of    the    client,     (3)    Unit    and  Nursing 
Notes,     for    the    client's    relationship    with    staff  and 
degree  of   cooperation  with  treatment  programs,    and  (4) 
the  client's   Individual   Service   Plan;    (c)  interviewing 
of     hospital     staff,     including     doctors,     nurses,  and 
social    workers,     staff    of     other    programs     and  other 
persons    familiar    with    the    client,     and    friends  and 
family  of  the  client. 

7.  The  attorney  shall  use  formal  discovery  mechanisms  if 
indicated  and  tactically  advisable.  The  attorney  shall 
confer  with  the  petitioner  personally,  or  through 
counsel,  whichever  is  appropriate,  to  determine  the 
petitioner's  reason  for  requesting  the  authorization  to 
treat.  The  attorney  shall  confer  with  potential 
witnesses,  including  treating  psychiatrists  or 
psychologists,  nursing  and  any  other  relevant  staff, 
the  prospective  guardian,  if  any,  and  other  possible 
witnesses  suggested  by  the  client.  The  attorney  should 
also  confer  with  other  involved  parties,  for  example, 
family  members.  Where  necessary,  witnesses  should  be 
subpoenaed.  The  attorney  should  meet  with  the 
witnesses  in  advance  of  the  trial  in  order  to  prepare 
them  for  direct  and  cross-examination.  The  attorney 
shall  review  the  medical  record  to  identify  those  parts 
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of  the  record  which  should  not  be  admitted  into 
evidence.  The       attorney      should       identify  the 

petitioner's  witnesses  and  make  an  effort,  if 
tactically  indicated,  to  interview  them  on  the  record 
and  prepare  cross-examination. 

8.  The  attorney  should  meet  again  with  the  client  to 
discuss  the  upcoming  hearing,  and  should  keep  him/her 
informed  of  the  progress  of  case  preparation.  S/he 
shall  inform  the  client  of  the  witnesses  expected  to  be 
called  and  any  other  evidence  s/he  will  present.  The 
attorney  should  also  discuss  with  the  client  the 
desirability  of  the  client  testifying.  If  the  client 
wishes  to  testify,  the  attorney  should  thoroughly 
prepare  the  client  for  direct  and  cross-examination. 

9.  The  attorney  should  establish  a  record  of  the  client's 
history  in  the  following  areas:  (a)  history  of 
treatment  with  proposed  treatment,  if  any,  including 
side  effects;  (b)  pattern  of  participation  in 
in-patient  and  out-patient  treatment;  (c)  relative 
success  of  previous  treatment  plans;  (d)  current 
treatment  plan;  (e)  school  record;  (f)  criminal  record; 
(g)  employment  record;  (h)  home  situation,  and  (i) 
religious  belief. 

10.  After  reviewing  the  petition  and  the  medical  record  the 
attorney  shall  determine  if  any  procedural  defenses  can 
be  raised,  and  file  appropriate  motions  with 
supporting  memoranda  (e.g.,  if  the  petition  fails  to 
set  forth  facts  in  support  of  the  petition.) 

11.  Prior  to  the  hearing  the  attorney  shall  (a)  prepare 
requests  for  findings  of  fact  and  law  to  be  presented 
at  the  close  of  evidence;  (b)  prepare  any  pretrial 
motions,  memoranda,  and  requests  for  rulings;  (c) 
prepare  consistent  direct  and  cross-examination 
questions;    (d)   prepare  arguments  to  the  judge. 

12.  During  the  hearing  the  attorney  should  act  as  a  zealous 
advocate  for  the  client,  insuring  that  proper 
procedures  are  followed  and  that  the  client's  interests 
are  well  represented. 

13  .  After  the  hearing  the  attorney  shall  meet  with  the 
client  to  explain  the  court's  decision.  The  attorney 
shall  ensure  that  periodic  reviews  and  an  expiration 
date  are  incorporated  into  the  court's  decree,  as  well 
as  provision  for  changing  the  decree  if  the  client's 
condition  changes.  See  Guardianship  of  Weedon,  SJC  No. 
5403      (1/17/91) .  The     attorney     shall     continue  to 

represent   the  client   for  purposes  of   periodic  reviews. 
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14.  If  appropriate,  the  attorney  shall  assist  the  client  in 
filing  an  appeal.  (Where  an  appeal  is  filed,  the 
attorney  shall,  without  delay,  notify  CPCS'  Mental 
Health  Legal  Advocacy  Project  in  order  that  appellate 
counsel  may  be  assigned.) 

******************************************* 
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PERFORMANCE   STANDARDS  GOVERNING 
REPRESENTATION  OF  CHILDREN  IN  STATE  INTERVENTION 
AND  PARENTAL  RIGHTS  TERMINATION  CASES 


These  standards  describe  the  steps  which  should  be  taken  by 
an  attorney  who  has  been  assigned  to  represent  a  child  in  a 
state  intervention  in  the  family  or  parental  rights 
termination     procedures.  Counsel     may     be     assigned  to 

represent  persons  in  these  cases  pursuant  to  G.L.  ch.119, 
sec. 29;   Department  of  Public  Welfare  v.   J. K. B . ,    379  Mass.  1 
(1979)  . 

1 .  The  role  of  counsel  in  these  cases  is  to  be  an  advocate 
for  the  child.  This  involves  a  determination  of  the 
child's  interests  and  needs,  whether  the  parent  is 
ready,  willing  or  able  to  meet  those  needs  and  if  not, 
what  alternative  disposition  is  necessary  and 
appropriate  to  meet  those  needs.  Upon  determining  the 
child's  position  on  these  issues,  counsel  must  actively 
support  or  oppose  the  petition  in  accordance  with  that 
determination.  If  the  child  is  of  sufficient  age  and 
ability  to  formulate  an  informed  position  of  his/her 
own,  the  role  of  counsel  is  to  advocate  that  position. 
See  MBA  Comm.  on  Prof.  Ethics,  Opin.  76-1  (1976).  The 
role  of  counsel  is  also  to  insure  that  the  child  is 
afforded  all  strategically  appropriate  due  process  and 
other  rights  and  to  raise  such  issues  where  appropriate 
to  the  client's  position  and  interests  by  filing 
appropriate  motions  and  supporting  memoranda. 

2.  Immediately  upon  receipt  of  the  assignment  of  the  case 
the  attorney  shall  (a)  file  a  notice  of  appearance  with 
copies  to  all  counsel;  (b)  obtain  copies  of  all 
pleadings  filed;  (c)  inform  the  client  (if  of 
sufficient  age  to  understand)  of  the  assignment;  (d) 
determine  if  any  immediate  action,  especially  regarding 
temporary  custody  or  visitation,  is  required.  If  the 
attorney  is  unable  to  begin  working  on  the  case 
promptly,  s/he  should  decline  the  assignment;  if  the 
attorney  is  unable  to  appear  in  court  on  an  assigned 
date,  s/he  should  also  decline  the  assignment  unless  a 
continuance  can  be  arranged  that  is  not  inconsistent 
with  the  client's  interests. 

3.  The  attorney  shall  meet  with  the  client  as  soon  as 
practicable  after  receiving  notice  of  the  assignment. 
The  need  for  immediacy  of  such  a  meeting  will  depend  on 
the  existence  of  a  current  dispute  over  issues  of 
temporary  custody  or  visitation  as  well  as  on  the  age 
of  the  client  and  the  client's  ability  to  express  an 
informed  opinion.     At  this  meeting,    if  the  client   is  of 
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sufficient  age  and  ability  to  understand,  the  attorney 
shall  explain  to  the  client,  in  language  which  the 
client  can  comprehend,  the  nature  of  the  proceeding  and 
the  law,  the  role  of  the  attorney,  and  the  existence  of 
and  limits  to  the  privileges  of  the  client's 
communications  with  the  client's  attorney,  therapists, 
social  workers  and  other  relevant  individuals  in  such 
proceedings.  To  the  extent  possible  given  the  client's 
age  and  ability,  the  attorney  shall  also  determine  the 
client's  version  of  the  facts  and  the  client's  wishes. 

4.  The   attorney    shall,    within    a   week    of    the  assignment, 
request     of     the     petitioning     agency     a     copy     of  the 
agency's  entire  case  file  pursuant  to  110  CMR  12.09  and 
a  copy  of  the  service  plan,    110   CMR  6.06;   G.L.  ch.119, 
sec. 29.         In    addition,     the    attorney    shall  promptly 
request    the    following:        (a)    the    names    of    the  social 
worker  and  the   social   worker's    supervisor,    as   well  as 
their  office   address  and   telephone   number;    (b)  names, 
addresses     and     telephone     numbers     of     the  client's 
parent  (s)    and,    if   the   client    is    in  placement,    of  the 
foster      parent(s);       (c)       where      applicable,  names, 
telephone  numbers  and  addresses  of  any  of  the  client's 
therapists,    teachers   and/or   daycare   workers,    names  of 
schools    or    daycare    centers,     and    of    physicians;  (d) 
where    applicable,    releases    to    enable    the    attorney  to 
obtain    information    regarding    the    client    from  his/her 
therapist,    teacher  or  daycare  worker  and  physician;  (e) 
where      applicable,       status      of      Medicaid,  clothing 
allowance,     foster    care    payments     and    any  government 
benefits    (e.g.,    Social    Security)    to   which    the  client 
may  be  entitled. 

5.  The  attorney  shall  thoroughly  investigate  the  facts. 
This  investigation  shall  include  (a)  review  of  the 
entire  social  service  file,-  (b)  review  of  relevant 
medical  and  hospital  records;  (c)  interviewing  the 
child's  caretaker (s)  ;  (d)  interviewing  relevant 
doctors,  nurses,  therapists,  social  workers,  staff  of 
programs  and  other  persons  familiar  with  the  client,  as 
well  as  friends  and  family  of  the  client.  Consent  of 'a 
party's  counsel  should  be  obtained  before  talking  di- 
rectly with  a  party.     See,   SJC  Rule  3:07,   DR  7-104 (A)    (1) . 

6.  Where  informal  discovery  requests  are  unavailing,  the 
attorney  shall  use  formal  discovery  mechanisms  if 
tactically  advisable.  Formal  discovery  is  particularly 
appropriate  in  G.L.  ch.210,  sec . 3  cases.  The  attorney 
shall  confer  with  the  petitioner  personally  if  counsel 
consents,  or  through  counsel,  to  determine  the 
petitioner's  reasons  for  initiating  and  prosecuting  the 
action   and    to   obtain   services    requested   or   needed  by 
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the  client.  The  attorney  shall  confer  with  his  or  her 
potential  witnesses,  including  treating  therapists, 
social  workers  and  other  possible  witnesses  suggested 
by  the  client,  as  well  as  with  other  involved  persons 
such  as  family  members.  In  advance  of  the  trial,  the 
attorney  shall  prepare  the  witnesses  s/he  intends  to 
call     for     direct     and     cross-examination.  In  some 

circumstances,  for  example,  when  a  witness  will  be 
unavailable  for  trial  or  is  unwilling  to  give 
information  or  testify  without  formal  process,  it  may 
become  necessary  to  depose  such  a  witness  prior  to 
trial  or  subpoena  him  or  her  for  trial.  The  attorney 
shall  also  identify  witnesses  to  be  called  by  other 
parties  and,  if  tactically  indicated,  depose  them  to 
prepare  for  their  cross-examination. 

7.  Prior  to  trial  the  attorney  should,  where  necessary, 
seek  hearings  on  temporary  custody,  visitation,  the 
development  and  implementation  of  service  plans,  and 
the  provision  of  and  payment  for  services  needed  by  the 
client,  including  services  suited  to  the  language  or 
culture  of  the  client.  In  cases  where  the  attorney 
determines  that  the  parent (s)  will  have  difficulty 
continuing  or  resuming  custodial  responsibilities,  the 
attorney  should  explore  the  availability  and 
suitability  of  placement  with  relatives  or  family 
friends  either  on  an  interim  or  permanent  basis,  and 
shall  request  home  studies  of  such  potential  placements 
where  appropriate  to  the  client's  interests. 

8 .  Where  appropriate  to  the  age  and  understanding  of  the 
client,  the  attorney  should  remain  in  communication 
with  the  client  to  discuss  the  progress  of  the  case, 
trial  preparation  and  negotiation  and  settlement 
strategies.  Such  discussions  should  also  include 
informing  the  client  of  the  witnesses  expected  to  be 
called  and  any  other  evidence  that  will  be  presented. 

9.  Occasionally  a  child  will  express  a  desire  to  testify, 
or  the  child's  testimony  is  necessary  to  establish  an 
element  Of  the  attorney's  case.  In  such  circumstances, 
the  attorney  should  discuss  with  the  client  the 
desirability  of  the  client  testifying,  and  possible 
alternatives  to  his  or  her  testifying  in  a  traditional 
courtroom  setting.  If  the  client  is  to  testify,  such 
alternatives  should  be  fully  explored  and  pursued, 
where  appropriate.  The  attorney  shall  thoroughly 
prepare  the  client  for  direct  and  cross-examination. 

10.  The  attorney  should  compile  a  full  history  of  events 
relevant  to  the  issues  presented,  including,  where 
applicable    (a)    history  of   provision  of   and  pattern  of 
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participation  with  services;  -(b)  previous  service 
plans,  including  areas  of  compliance  and  noncompliance 
by  the  client,  the  petitioner  and/or  the  parent;  (c) 
current  service  plan  and  level  of  compliance  or 
non-compliance  of  all  parties;  (d)  previous  placements, 
including  positive  and  negative  aspects  of  them  and 
reasons  for  removal,  if  any;  (e)  current  placement 
including  positive  and  negative  aspects  of  same  and 
reasons  for  placement;  (f)  school  record;  (g)  criminal 
record;    (h)   employment  record. 

11.  Before  trial,  the  attorney  shall  prepare  appropriate 
pretrial  motions,  memoranda,  requests  for  rulings  and 
consistent  direct  and  cross-examination  questions. 
Where  appropriate  prior  to  trial,  the  attorney  shall 
also  prepare  requested  findings  of  fact  and  conclusions 
of  law  to  be  presented  at  the  close  of  evidence. 

12.  During  the  trial  the  attorney  should  act  as  a  zealous 
advocate  for  the  client,  insuring  that  proper 
procedures  are  followed  and  that  the  client's  interests 
are  well  represented. 

13.  After  the  trial,  the  attorney  shall  meet  with  the 
client,  where  appropriate  to  the  client's  age  and 
understanding,  to  explain  the  court's  decision.  The 
attorney  shall  attempt  to  incorporate  into  the  court's 
judgment  and  dispositional  orders  periodic  review  of 
the  client's  situation,  with  provision  for  changing 
them  if  the  child's  interests  or  needs  change.  The 
attorney  shall  return  the  case  to  court  for  periodic 
review  if  necessary. 

14.  If  the  decision  is  adverse  to  the  client,  the  attorney 
shall  explain  to  the  client  that  he  or  she  has  a  right 
to  appeal  the  decision  and  shall  explain  the  appellate 
process,  including  the  time  limits  in  which  a  notice  of 
appeal  must  be  filed.  If  the  clients  wishes  to  appeal, 
the  attorney  shall  file  a  timely  notice  of  appeal 
indicating  the  judgment  and/or  dispositional  orders 
appealed  from  and  shall  forthwith  notify  CPCS  Family 
Law  Advocacy  Project  that  appellate  counsel  may  be 
assigned.  If  the  client  is  not  of  sufficient  age  and 
ability  to  understand  his  or  her  appellate  rights,  the 
attorney  shall  proceed  in  accordance  with  paragraphs  1 
and  3  of  these  standards. 

************************************************* 
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PERFORMANCE  STANDARDS  GOVERNING 
REPRESENTATION  OF  PARENTS   IN  STATE  INTERVENTION 
AND  PARENTAL  RIGHTS  TERMINATION  CASES 

These  standards  describe  the  steps  which  should  be  taken  by 
an  attorney  who  has  been  assigned  to  represent  a  parent  in  a 
state  intervention  in  the  family  or  parental  rights 
termination     procedures.  Counsel     may     be     assigned  to 

represent  persons  in  these  cases  pursuant  to  G.L.  ch.119, 
sec. 29;  Department  of  Public  Welfare  v.  J.K.B. ,  379  Mass.  1 
(1979) . 

1.  The  role  of  counsel  in  these  cases  is  to  be  an  advocate 
for  the  client.  This  involves  fully  explaining  the 
nature  of  the  proceeding  to  the  client,  determining  the 
client's  informed  position,  negotiating  and  advocating 
for  necessary  and  appropriate  services,  and  actively 
opposing  the  petition  in  accordance  with  counsel's 
determination  of  the  client's  position.  The  role  of 
counsel  is  also  to  insure  that  the  client  is  afforded 
all  strategically  appropriate  due  process  and  other 
rights  and  to  raise  such  issues  where  appropriate  to 
the  client's  position  and  interests  by  filing 
appropriate  motions  and  supporting  memoranda. 

2.  Immediately  upon  receipt  of  the  assignment  of  the  case 
the  attorney  shall  (a)  file  a  notice  of  appearance  with 
copies  to  all  counsel;  (b)  obtain  copies  of  all 
pleadings  filed;  (c)  inform  the  client  of  the 
assignment;  (d)  determine  if  any  immediate  action, 
especially  regarding  temporary  custody  or  visitation, 
is  required.  If  the  attorney  is  unable  to  begin 
working  on  the  case  promptly,  s/he  should  decline  the 
assignment;  if  the  attorney  is  unable  to  appear  in 
court  on  an  assigned  date,  s/he  should  also  decline  the 
assignment  unless  a  continuance  can  be  arranged  that  is 
not  inconsistent  with  the  client's  interests. 

3.  The  attorney  shall  meet  with  the  client  as  soon  as 
practicable  after  receiving  notice  of  the  assignment. 
The  need  for  immediacy  of  such  a  meeting  will  depend  on 
the  existence  of  a  current  dispute  over  issues  of 
temporary  custody  or  visitation.  At  this  meeting,  the 
attorney  shall  explain  to  the  client  the  nature  of  the 
proceeding  and  the  law,  the  role  of  the  attorney,  and 
the  existence  of  and  limits  to  the  privileges  of  the 
client's  communications  with  the  client's  attorney, 
therapists,  social  workers  and  other  relevant 
individuals.  The  attorney  shall  also  determine  the 
client's  version  of  the  facts  and  the  client's  wishes. 
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4.  The  attorney  shall,  within  a  week  of  the  assignment, 
request  of  the  petitioning  agency  a  copy  of  the 
agency's  entire  case  file  pursuant  to  110  CMR  12.09  and 
a  copy  of  the  service  plan,  110  CMR  6.06;  G.L.  ch.119, 
sec. 29.  In  addition,  the  attorney  shall  promptly 
request  the  names  of  the  social  worker  and  the  social 
worker's  supervisor,  as  well  as  their  office  address 
and  telephone  number. 

5.  The  attorney  shall  thoroughly  investigate  the  facts. 
This  investigation  shall  include  (a)  review  of  the 
entire  social  service  file;  (b)  review  of  relevant 
medical  and  hospital  records;  (c)  interviewing  relevant 
doctors,  nurses,  therapists,  social  workers,  staff  of 
programs  and  other  persons  familiar  with  the  client,  as 
well  as  friends  and  family  of  the  client.  Consent  of  a 
party's  counsel  should  be  obtained  before  talking 
directly  with  a  party.  See  SJC  Rule  3:07,  DR 
7-104 (A) (1) . 

6.  Where  informal  discovery  requests  are  unavailing,  the 
attorney  shall  use  formal  discovery  mechanisms  if 
tactically  advisable.  Formal  discovery  is  particularly 
appropriate  in  G.L.  ch.  210,  sec . 3  cases.  The  attorney 
shall  confer  with  the  petitioner  personally  if  counsel 
consents,  or  through  counsel,  to  determine  the 
petitioner's  reasons  for  initiating  and  prosecuting  the 
action  and  to  obtain  services  requested  or  needed  by 
the  client.  The  attorney  shall  confer  with  his  or  her 
potential  witnesses,  including  treating  therapists, 
social  workers  and  other  possible  witnesses  suggested 
by  the  client,  as  well  as  with  other  involved  persons 
such  as  family  members.  In  advance  of  the  trial,  the 
attorney  shall  prepare  the  witnesses  s/he  intends  to 
call  for  direct  and  cross-examination.  In  some 
circumstances,  for  example,  when  a  witness  will  be 
unavailable  for  trial  or  is  unwilling  to  give 
information  or  testify  without  formal  process,  it  may 
become  necessary  to  depose  such  a  witness  prior  to 
trial  or  subpoena  him  or  her  for  trial.  The  attorney 
shall  also  identify  witnesses  to  be  called  by  other 
parties  and,  if  tactically  indicated,  depose  them  to 
prepare  for  their  cross-examination. 

7.  Prior  to  trial  the  attorney  should,  where  necessary, 
seek  hearings  on  temporary  custody,  visitation,  the 
development  and  implementation  of  service  plans  and  the 
provision  of  and  payment  for  services  needed  by  the 
client,  including  services  suited  to  the  language  or 
culture  of  the  client.  In  cases  where  the  attorney 
determines  that  the  client  will  have  difficulty 
continuing   or  resuming  custodial   responsibilities,  the 
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attorney  should  explore  the  availability  and 
suitability  of  placement  with  relatives  or  family 
friends,  either  on  an  interim  or  permanent  basis,  and 
shall  request  home  studies  of  such  potential  placements 
where  appropriate  to  the  client's  interests. 

8.  The  attorney  should  remain  in  communication  with  the 
client  to  discuss  the  progress  of  the  case,  trial 
preparation  and  negotiation  and  settlement  strategies. 
Such  discussions  should  also  include  informing  the 
client  of-  the  witnesses  expected  to  be  called  and  any 
other  evidence  that  will  be  presented. 


9.  The  attorney  should  discuss  fully  with  the  client  the 
desirability  of  the  client  testifying  at  trial,  the 
adverse  inferences  that  may  be  drawn  by  the  trial  court 
if  the  client  does  not  testify,  and  the  possibility 
that  an  opposing  party  may  call  the  client  to  testify. 
If  the  client  is  to  testify,  the  attorney  shall 
thoroughly  prepare  the  client  for  direct  and 
cross-examination . 


10.  The  attorney  should  compile  a  full  history  of  events 
relevant  to  the  issues  presented,  including,  where 
applicable:  (a)  history  of  provision  of  and  pattern  of 
participation  with  services;  (b)  previous  service 
plans,  including  areas  of  compliance  and  noncompliance 
by  the  client,  the  petitioner  and/or  the  child;  (c) 
current  service  plan  and  level  of  compliance  or 
noncompliance  of  all  parties;  (d)  previous  placements 
of  the  child,  if  any,  including  positive  and  negative 
aspects  of  them  and  reasons  for  placement  and  removal, 
if  any;  (e)  current  placement  of  the  child,  if  any, 
including  positive  and  negative  aspects  of  same  and 
reasons  for  placement;  (f)  school  record;  (g)  criminal 
record;    (h)   employment  record. 

11.  Before  trial  the  attorney  shall  prepare  appropriate 
pretrial  motions,  memoranda  and  requests  for  rulings 
and  consistent  direct  and  cross-examination  questions. 
Where  appropriate  prior  '  to  trial,  the  attorney  shall 
also  prepare  requested  findings  of  fact  and  conclusions 
of  law  to  be  presented  at  the  close  of  evidence. 

12.  During  the  trial  the  attorney  should  act  as  a  zealous 
advocate  for  the  client,  insuring  that  proper 
procedures  are  followed  and  that  the  client's  interests 
are  well  represented. 

13.  After  the  trial  the  attorney  shall  meet  with  the  client 
to  explain  the  court's  decision.  Where  the  decision  is 
adverse    to    the    client,    the    attorney    shall    attempt  to 
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incorporate  into  the  court's  judgment  and  dispositional 
orders  periodic  review  of  the  case,  with  provision  for 
changing  them  if  the  client's  circumstances  or  the 
child's  interests  or  needs  change.  The  attorney  shall 
return  the  case  to  court  for  periodic  review  if 
necessary . 

14.  If  the  decision  is  adverse  to  the  client,  the  attorney 
shall  explain  to  the  client  that  he  or  she  has  a  right 
to  appeal  the  decision  and  shall  explain  the  appellate 
process,  including  the  time  limits  in  which  a  notice  of 
appeal  must  be  filed.  If  the  client  wishes  to  appeal, 
the  attorney  shall  file  a  timely  notice  of  appeal 
indicating  the  judgment  and/or  dispositional  orders 
appealed  from  and  shall  forthwith  notify  CPCS  Family 
Law  Advocacy  Project  so  that  appellate  counsel  may  be 
assigned . 

****************************************** 
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COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES  STANDARDS 
FOR  REPRESENTATION  OF  CLIENTS  BY 
CIVIL  APPELLATE  COUNSEL 

(Mental  Health  and  State  Intervention  Cases) 

1.  Attached  to  and  incorporated  in  these  standards  is 
the  CPCS/Civil  Appeal  Checklist  and  Report  Form,  setting 
forth  the  steps  that  counsel  must  follow  under  the  Rules  of 
Appellate  Procedure.  Appellate  counsel  shall  comply  in  all 
respects  with  the  procedures  set  forth  in  the  checklist  and 
submit  the  completed  form  to  the  Committee. 

2 .  Immediately  upon  receipt  of  the  assignment  of  a 
case  to  an  appellate  counsel,  appellate  counsel  shall:  (a) 
file  an  appearance  in  the  appropriate  court;  (b)  communicate 
with  the  client  to  inform  the  client  of  the  assignment;  and 
(c)  determine  whether  a  stay  of  a  judgment  or  order  of  the 
lower  court  should  be  sought  pending  appeal .  In  the  event  a 
stay  should  be  sought,  counsel  shall  immediately  seek  one  in 
accordance  with  Mass.  R.  App .  Proc .  6.  If  appellate  counsel 
would  like  the  assistance  of  a  mentor,  s/he  should  request  a 
mentor  assignment. 

3 .  Within  five  days  of  receipt  of  the  assignment  of  an 
appeal,  appellate  counsel  shall  determine  whether  the 
provisions  of  Mass.  R.  App.  Proc.  8  and  9(b)  and  (c)  have 
been  complied  with,  and  if  they  have  not,  shall  immediately 
take  the  steps  required  to  comply  including  filing  any 
necessary  motions  for  extension  of  time. 

4  .  Within  three  weeks  after  the  assignment  of  a  case 
to  an  appellate  counsel,  or,  in  the  event  that  the 
transcript  has  not  been  completed  at  the  time  of  the 
assignment,  within  three  weeks  after  the  receipt  of  the 
transcript,  appellate  counsel  shall  read  the  entire 
transcript  and  review  the  entire  record  of  the  case. 
Appellate  counsel  should  at  this  time  determine  whether  the 
record  is  accurate  and  complete  and  take  such  steps  as  may 
be  necessary  under  Rule  8(c) -(e)  to  correct  any  errors. 
Appellate  counsel  shall  also  confer  with  any  mentor  assigned 
and  with  the  appropriate  Director  about  issues  of  law  that 
may  be  raised  on  the  client's  appeal. 

5.  Appellate  counsel  shall  keep  the  client  and 
appropriate  Director  informed  of  all  significant 
developments  in  the  client's  case.  Appellate  counsel  shall 
respond  in  a  timely  manner  to  all  correspondence  from  the 
client,  provided  that  such  correspondence  is  of  a  reasonable 
volume  and  at  a  reasonable  interval.  Appellate  counsel 
shall  inform  the  client  and  appropriate  Director  of  the 
date,     time    and    place    scheduled    for    oral    argument    of  the 
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appeal  as  soon  as  the  appellate  counsel  receives  notice 
thereof  from  the  appellate  court. 

6.  Upon  receiving  notice  of  the  assembly  of  the 
record,  appellate  counsel  shall  take  the  steps  necessary  to 
ensure  the  timely  docketing  of  the  appeal  in  accordance  with 
Mass.  R.  Civ.  Proc .  10(a)(1)  and  (3)  and  shall,  where 
necessary,  file  appropriate  motions  for  leave  to  proceed  in 
forma  pauperis  pursuant  to  Mass.  R.  App.  Proc.  12  or  for 
payment  or  waiver  of  fees  and  costs,  as  necessary  under  G.L. 
ch.   261,    §§27A  through  27G. 

7.  After  reading  the  transcript,  appellate  counsel 
shall  confer  with  the  client  and  with  the  trial  counsel,  if 
appropriate,  about  the  issues  which  may  be  raised  on  the 
client's  appeal.  Appellate  counsel  should  pay  particular 
attention  to  whether  a  claim  as  to  ineffective  assistance  of 
trial  counsel  may  form  the  basis  of  an  appeal.  See,  Care 
and  Protection  of  Stephen,   401  Mass.   144  (1987). 

8.  If  at  any  time  the  client  insists  on  having  briefed 
on  his  or  her  appeal  a  contention  which,  in  the  judgment  of 
the  appellate  counsel,  cannot  be  supported  by  any  rational 
argument,  the  appellate  counsel  shall  (a)  immediately  inform 
and  consult  with  the  relevant  Director  and  if  the  Director 
concurs,  (b)  inform  the  client  of  the  client's  right  with 
respect  to  such  contention  pursuant  to  Commonwealth  v. 
Moffett .  383  Mass.  201,  203-209  (1981);  (c)  supply  the 
client  with  a  copy  of  the  Moffett  opinion;  and  (d)  if  the 
client  thereafter  wishes  to  invoke  his  or  her  Moffett  rights 
with  respect  to  such  contention,  comply  in  all  respects  with 
the  guidelines  of  the  Moffett  case  set  forth  id.  at  208-209 
and  n.  3.  Care  and  Protection  of  Valerie,  403  Mass.  317 
(1988) . 

9.  Appellate  counsel  shall  timely  file  in  the 
appropriate  court  all  motions  necessary  or  advisable  to 
preserve  and  perfect  the  client's  appellate  rights, 
including,  where  necessary,  motions  pursuant  to  Rule  14 (b) 
of  the  Massachusetts  Rules  of  Appellate  Procedure  to  enlarge 
the  time  for  filing  the  brief  on  behalf  of  the  client,  and 
motions  pursuant  to  Rule  8  of  the  Massachusetts  Rules  of 
Appellate  Procedure  to  correct  or  expand  the  record. 

10.  The  brief  filed  by  appellate  counsel  on  behalf  of 
the  client  shall  conform  in  all  respects  with  Rules  16,  18 
and  20  of  the  Massachusetts  Rules  of  Appellate  Procedure, 
and  shall  be  of  high  quality. 

11.  Appellate  counsel  shall  transmit  to  the  client  and 
the  appropriate  Director  a  copy  of  the  brief  filed  on  the 
client's    behalf,    and    shall    also    transmit    to    the    client  a 
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copy  of  the  brie.f  for  the  Commonwealth  and  copies  of  all 
other  substantive  documents  pertaining  to  the  appellate 
proceedings . 

12.  Oral  argument  of  the  appeal  on  behalf  of  the  client 
should  not,  absent  unusual  circumstances  and  with  the 
approval  of  the  client  and  the  appropriate  Director,  be 
waived  with  respect  to  any  case. 

13.  The  appellate  counsel  shall  inform  the  client  by 
letter  of  the  decision  of  the  appellate  court  in  the 
client's  case  on  the  date  the  decision  is  delivered  to  the 
appellate  counsel  and  shall  transmit  to  the  client  and  the 
appropriate  Director  a  copy  of  the  decision. 

14.  If  the  decision  of  the  Appeals  Court  is  adverse  to 
the  client,  appellate  counsel  shall  promptly  inform  the 
client  of  the  client's  right  pursuant  to  Rule  27.1  of  the 
Massachusetts  Rules  of  Appellate  Procedure  to  make 
application  to  the  Supreme  Judicial  Court  for  further 
appellate  review  of  the  case;  and,  if  the  client  requests 
that  such  application  be  made,  the  appellate  counsel  shall 
prepare  and  file  on  the  client's  behalf  such  application 
within  the  time  prescribed  by  said  Rule  27.1. 

15.  In  the  event  that  the  client's  appeal  is 
unsuccessful,  appellate  counsel  shall  have  the  discretion, 
upon  the  request  of  the  client  and  subject  to  the  approval 
of  the  appropriate  Director,  to  seek  relief  when  in  the  best 
judgment  of  the  appellate  counsel  there  exists  a  reasonable 
likelihood  that  such  relief  may  be  obtained,  by  appeal  or 
petition  in  the  federal  courts. 


Adopted  by  the  Committee  on  2/10/93 
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PERFORMANCE  STANDARDS  GOVERNING 
MINORS  SEEKING  ABORTION 
M.G.L.   ch.112.  sec.!2S 


These  standards  describe  the  steps  which  should  be  taken  by 
an  attorney  assigned  to  represent  a  minor  petitioning  for 
authorization  for  an  abortion  pursuant  to  M.G.L.  c.112, 
sec.l2S.  They  must  be  utilized  in  association  with  the 
training  manual  prepared  by  the  Judicial  Consent  for  Minors 
Lawyer  Referral  Panel  and  the  Committee  for  Public  Counsel 
Services  and  the  required  training  program,  which  describe 
in  detail  the  law  and  procedure  governing  hearings  under 
this  statute.  These  standards  are  not  to  be  used  as 
standards  for  measuring  ineffective  assistance  of  counsel. 

1.  The  role  of  the  attorney  in  a  Massachusetts  G.L.  c.112, 
sec.l2S  hearing  is  to  act  as  legal  counsel  for  the 
minor  petitioner  in  seeking  approval  of  the  petition, 
and  to  insure  the  petitioner  is  afforded  all  her  due 
process,  privacy  and  other  rights. 

2.  Immediately  upon  request  to  represent  a  petitioner,  the 
attorney  shall  make  arrangements  to  communicate  with 
the  petitioner  and  shall  determine  the  earliest 
practicable  time  of  a  hearing.  If  the  attorney's  own 
schedule  does  not  permit  her/him  to  promptly  handle  the 
matter  the  attorney  shall  decline  to  represent  the 
petitioner.  In  all  cases  the  attorney  shall  notify  the 
referring  agency  of  her/his  inability  to  handle  the 
matter  as  soon  as  possible. 

3 .  The  attorney  shall  make  all  efforts  to  communicate  with 
the  petitioner  as  soon  as  possible,  but  at  least  within 
forty-eight   (48)  hours. 

4.  At  the  initial  consultation,  which  initiates  the 
lawyer-client  relationship,   the  attorney  shall: 

a.  explain  the  M.G.L.  c.112,  sec . 12S  (judicial  consent 
law)   and  legal  procedures  to  the  client, 

b.  determine  the  reasons  for  seeking  judicial  consent, 

c.  determine  those  factors  which  indicate  or 
illuminate  the  minor's  maturity  and/or  the  minor's 
best  interest, 

d.  determine  how  the  client  knows  of  her  pregnancy  and 
what  the  length  of  her  pregnancy  is,  and 

e.  determine  the  client's  understanding  of  the  nature 
of  the  legal  proceeding  and  medical  proceeding. 

5.  If  a  hearing  has  not  been  scheduled  at  the  time  of  the 
initial  contact,   or  if  the  petitioner  cannot  attend  the 
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scheduled  hearing,  . the  attorney  should  immediately 
schedule  another  hearing,  preferably  while  the  client 
is  still  immediately  accessible.  Should  the  attorney 
be  unable  to  obtain  a  hearing  within  seventy-two  (72) 
hours  (other  than  by  request  of  the  client)  the 
attorney  shall  contact  the  Office  of  the  Chief  Justice 
of  the  Superior  Court  to  make  arrangements  for  a 
hearing . 

6.  The  attorney  shall  thoroughly  investigate  the  relevant 
facts,  including  a  complete  discussion  with  the  client. 
Contact  with  any  other  person  should  be  made  only  at 
the  request  of  or  with  the  permission  of  the  client. 

7.  The  attorney  shall  make  certain  that  the  client  is 
aware  of  the  location  of  the  court  where  the  hearing 
will  be  held,  giving  directions  if  necessary,  and  that 
the  client  has  transportation  to  the  court. 

8.  The  attorney  shall  determine  from  the  clerk  assigning 
the  hearing  whether  any  particular  information  or 
documents  are  required  by  the  judge  for  the  hearing 
(e.g.,  written  pregnancy  test  results,  ultrasound)  and 
shall  take  all  steps  necessary  to  obtain  the 
information . 

9.  The  attorney  shall  determine  that  the  client  has 
received  appropriate  counseling  as  to  the  appropriate 
abortion  procedures  and  risks.  If  the  attorney  feels 
the  client  has  not  received  this  counseling  s/he  shall 
provide  the  client  with  information  on  where  such 
counseling  may  be  obtained. 

10.  At  or  before  the  hearing  the  attorney  shall  prepare  the 
necessary  court  papers  and  take  all  steps  to  insure  the 
client's  privacy. 

11.  At  all  times  the  attorney  shall  do  everything  necessary 
to  protect  the  confidentiality  of  the  client. 

12.  At  the  hearing  the  attorney  shall  act  as  a  zealous 
advocate  for  the  client,  insuring  that  the  proper 
procedures  are  followed  and  that  all  information 
concerning  maturity,  and  if  necessary,  best  interest, 
is  placed  on  the  record. 

13.  After  the  hearing  the  attorney  shall  make  sure  the 
client  has  all  necessary  papers  so  that  an  abortion  can 
be  performed  and  that  the  client  knows  how  to  contact 
the  attorney  if  any  problems  arise. 

14.  Should     the     petition     be     denied     the     attorney  shall 
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immediately  file  a  notice  of  appeal  and  take  all  steps 
to  expedite  an  appeal  within  forty-eight    (48)  hours. 

If  an  attorney  has  accepted  a  case  but  cannot  attend 
the  hearing  because  of  illness  or  other  serious 
problems,  the  attorney  shall  be  responsible  for 
obtaining  appropriate  substitute  counsel,  apprising 
substitute  counsel  of  all  necessary  information  and,  if 
possible,  contacting  the  client  with  this  information. 
At  no  time  is  it  appropriate  for  the  attorney  to  inform 
the  client  that  it  is  her  responsibility  to  arrange  for 
substitute  counsel. 

************************************************ 
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IV.    POLICIES  AND  PROCEDURES  GOVERNING  COMPENSATION 


A.   GENERAL  BILLING  POLICIES  AND  PROCEDURES 


The  Committee  has  adopted  policies  in  the  following  areas: 

1 .  Publication  of  Policies  of  the  Committee  for  Public 
Counsel  Services 

All  attorneys  receiving  case  assignments  through  the 
Committee  for  Public  Counsel  Services  receive  the  Committee's 
Training  Bulletin,  published  quarterly.  All  new  policies  of  the 
Committee  are  published  in  this  Training  Bulletin.  Any  attorney 
accepting  a  case  assignment  through  the  Committee  for  Public 
Counsel  Services  is  expected  to  apprise  her  or  himself  of  all 
Committee  rules  and  policies  contained  both  in  this  Manual  and  in 
any  subsequent  editions  of  the  Training  Bulletin. 

2 .  Late  Bills 

All  bills  must  be  submitted  to  CPCS  within  thirty  days  of 
the  conclusion  of  a  case;  for  all  cases  open  and  pending  at  the 
end  of  the  fiscal  year  (June  30)  ,  bills  must  be  submitted  to  CPCS 
by  August  1 . 

As  a  result  of  an  amendment  to  G.L.  C.211D,  section  12 
effective  July  1,  1993,  bills  submitted  late  to  the  Committee 
cannot  be  paid,   and  will  be  returned  to  the  attorney. 

It  is  the  attorney's  responsibility  to  insure  that  his  or 
her  bills  are  received  by  CPCS  within  the  thirty-day  deadline. 

Please  note  that  bills  should  NOT  be  sent  to  the  courts. 
Judicial  certification  of  bills  was  abolished  by  statute 
effective  July  1,  1992. 

District  Court  criminal  bills,  and  juvenile  delinquency 
bills  should  be  submitted  to  the  local  bar  advocate  office  within 
the  thirty-day  deadline.  All  other  bills  must  be  submitted 
directly  to  CPCS  within  the  thirty-day  deadline. 

A  case  is  considered  concluded  for  billing  purposes  as  of 
the  date  of  any  of  the  following  events: 

a.  date  of  default  of  client 

b.  date  of  disposition  hearing* 

c.  date  of  plea  hearing  or  trial* 

d.  date  that  attorney  withdraws  from  case 

e.  date  that  attorney  reports  case  to  bar  advocate 
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program  or  CPCS  for  reassignment 

*  NOTE:  Even  if  client  is  placed  on  probation,  or 
given  a  continuance  without  a  finding,  the  conclusion  of  the  case 
for  billing  purposes  is  the  date  of  the  hearing  or  court 
decision,   not  the  date  of  the  probationary  term. 

If  a  client  defaults,  the  attorney  must  submit  a  bill  within 
thirty  days  of  the  default  date.  When  and  if  -  the  client 
reappears,  the  same  attorney  should  resume  representation,  using 
the  same  Notice  of  Assignment  of  Counsel  number.  Any  subsequent 
bills  submitted  by  the  attorney  should  be  accompanied  by  a  note 
that  the  case  was  reopened  due  to  the  reappearance  of  a  defaulted 
client . 

If  you  have  any  question  regarding  the  date  of  conclusion  of 
the  case,  contact  your  bar  advocate  program,  or  the  appropriate 
department  of  the  Private  Counsel  Division  of  CPCS. 

If  an  attorney  anticipates  that  s/he  will  need  an  extension 
in  order  to  complete  a  particular  bill,  s/he  must  submit  a 
written  request  for  an  extension  to  the  Chief  Counsel  prior  to 
the  thirty-day  deadline,  explaining  her/his  reasons  for 
requesting  the  extension.  If  the  extension  is  granted,  the 
attorney  must  submit  a  copy  of  the  allowed  extension  together 
with  her/his  bill. 

Bills  received  by  CPCS  after  the  30-day  deadline  (or  after 
August  1  for  end-of -fiscal-year  bills)  will  be  returned  to  the 
attorney  unpaid. 

If  the  attorney  wishes  to  appeal  the  denial  of  payment,  s/he 
may  resubmit  the  bill  with  a  letter  explaining  the  reasons  for 
the  delayed  submission  within  20  days  of  CPCS's  rejection  of  the 
bill.  The  attorney's  letter  of  explanation  and  bill  should  be 
sent  to  the  Deputy  Chief  Counsel,  Private  Counsel  Division,  c/o 
the  Late  Bill  Clerk  within  20  days. 

If     the     attorney's  explanation     is     denied     by     CPCS,  the 

attorney  may  then  appeal  the  decision   in  writing   to  the  Single 

Member  of  the  Committee,  within  20  days  of  CPCS's  rejection  of 
the  explanation. 

If  the  attorney's  explanation  is  deemed  to  constitute  just 
cause  for  the  late  submission,  the  bill  will  be  processed  for 
payment  at  95%  of  the  bill. 

See  G.L.211D,    section  12,    as  amended. 
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3 .     Caseload  Limits 


Attorneys   may   accept    no   more   than   the    following   number  of 
cases  for  a  single  fiscal  year: 


Each  category  of  cases  represents  100  percent  of  an 
attorney's  allowable  caseload.  Thus,  during  the  12-month 
period,  if  an  attorney  is  assigned  200  district  court  cases, 
it  would  represent  50  percent  of  the  number  of  cases  which 
could  be  accepted.  The  attorney  could  accept  200  District 
court  cases,  50  Superior  Court  cases  and  50  Mental  Health 
cases  before  reaching  the  limit.  Or  the  attorney  could 
handle  150  Delinquency  cases,  50  Child  Custody  cases,  and 
100  District  Court  cases  before  reaching  the  limit.  Any 
combination  of  the  maximum  caseloads  in  each  category  will 
represent  a  100  percent  caseload. 

Please  note  that  "bail  only,"  "bail  review,"  and  c.123, 
§12 (e)  cases  (warrants  of  apprehension)  will  not  count  as  a 
case.  Similarly,  c.112,  §12s  cases  (petitions  of  minors 
seeking  abortions)  in  the  Superior  Court  will  not  be 
counted.  C.123,  §35  cases  (commitment  of  alcoholics)  will 
continue  to  count  as  the  equivalent  of  a  district  court 
jurisdiction  case. 

Also,  please  note  that  defaulted  cases  DO  count  as  a 
case;  therefore,  in  the  event  that  a  defaulted  client 
reappears  at  a  later  date,  the  client  should  be  reassigned 
to  the  originally  assigned  attorney,  under  the  same  Notice 
of  Assignment  of  Counsel  form. 

Superior  court  and  district  court  jurisdiction  cases 
are  determined  by  the  severity  of  the  charge,  and  not  by  the 
court  of  origin  or  disposition.  Cases  in  which  the 
defendant  is  bound  over  to  the  grand  jury  should  be  assigned 
to  the  same  Superior  Court -qualified  attorney  under  the  same 
Notice  of  Counsel  form  to  avoid  duplication  of  assignments. 


4 .       1800  Billable  Hour  Limit  Per  Fiscal  Year 

Effective  as  of  July  1,  1994  no  attorney  will  be  paid 
by  CPCS  for  more  than  1,800  billable  hours  of  service  in  a 
fiscal  year.  The  cap  is  intended:  1)  to  enhance  the  quality 
of  representation  provided  to  CPCS  clients;  2)  as  an 
additional   guard  against   over-billing;    and   3)    to   achieve  a 


Superior  Court  jurisdiction  criminal  cases 
District  Court  jurisdiction  criminal  cases 

Delinquency  cases  

Child  Custody  cases  

Mental  Health  cases  


200  per  year 

400  per  year 

300  per  year 

200  per  year 

200  per  year 
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more  equitable  distribution  of  assignments  among  CPCS- 
certified  counsel. 

Please  note  that  it  is  each  attorney's  responsibility 
to  keep  track  of  his  or  her  caseload  and  billable  hours. 
Attorneys  who  exceed  the  billable  hour  cap  will  not  be 
compensated  for  hours  billed  in  excess  of  1,800  hours  per 
year.  Attorneys  will  nevertheless  be  required  to  complete 
their  representation  of  any  clients  and  cases  to  which  they 
have  accepted  assignment,  regardless  of  the  cap  on  billable 
hours . 

5 .  Interim  Billing 

Interim  billing  is  permissible  for  child  custody  and 
mental  health  cases,  and  bills  must  be  submitted  quarterly 
as  follows:  For  services  rendered  between  July  1  and 
September  .30,   bills  must  be  submitted  no  later  than  October 

30.  For   services   rendered  between  October   1    and  December 

31,  bills  must  be  submitted  no  later  than  January  31.  For 
services  rendered  between  January  1  and  March  31,  bills  must 
be  submitted  no  later  than  April  30.  For  services  rendered 
between  April  1  and  June  30,  bills  must  be  submitted  no 
later  than  August  1.  In  any  event,  all  end-of- fiscal  year 
bills  must  be  submitted  no  later  than  August  1. 

It  is  not  necessary  to  obtain  approval  from  CPCS  or  the 
Deputy  Chief  Counsel  in  order  to  interim  bill  on  child 
custody  or  mental  health  cases.  However,  interim  billing  is 
generally  not  allowed  for  criminal  or  delinquency  cases, 
unless  a  demonstration  of  extenuating  circumstances  is  made 
in  writing  to  the  Deputy  Chief  Counsel.  Prior  written 
authorization  from  the  Deputy  Chief  Counsel  to  interim  bill 
a  criminal  case  is  required.  Post-Conviction  Panel  Members 
can  seek  permission  to  quarterly  bill  on  appellate  cases 
from  Leslie  Walker,  Director  of  Legal  Resources  and  Support 
Services,    Private  Counsel  Division. 

6 .  Two  County  Limit 

Attorneys  may  participate  in  no  more  than  two  county 
bar  advocate  programs.  The  attorney's  office  must  be  within 
geographic  proximity  to  the  courts  in  which  they  wish  to 
accept  assignments. 

a .       Bilingual  Attorneys 

The  Committee  for  Public  Counsel  Services  has  adopted  a 
policy  to  permit  inter-county  case  assignments  to  bilingual 
attorneys,  to  improve  access  to  justice  for  linguistic 
minorities.  This  policy  waives  the  two-county  limit  on  Bar 
Advocate   Program  participation  to  allow  bilingual  attorneys 
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to  receive  additional  individual  case  assignments  to 
represent  non-English  speakers. 

Attorneys  will  be  certified  as  bilingual  for  these  case 
assignments  by  submitting  to  the  Committee  for  Public 
Counsel  Services  information  regarding  their  fluency  in  a 
language  or  languages  spoken  by  all  significant  numbers  of 
the  Committee's  clients.  A  list  of  attorneys  certified  as 
bilingual  will  be  circulated  to  all  Bar  Advocate  Programs. 

This  new  policy  should  be  used  in  concert  with  existing 
case  assignment  policies  to  provide  the  best  access  to 
counsel  and  the  best  representation  possible  for  our 
clients . 

7 .       Family  Law  Cases:   Pending  Caseload  Limit 

Effective  July  1,  1994,  the  Committee  established  a 
caseload  limit  of  75  open  and  active  family  law  cases  that 
an  attorney  may  carry  at  one  time.  Family  law  cases  are 
defined  in  the  enclosed  description  of  active  and  inactive 
cases : 

A  "family  law  case"  is  defined  for  these  purposes  as 
any  care  and  protection  action,  including  such  an  action  in 
Probate  Court  under  G.L.  ch.  119,  §23C,  and  any  action  under 
G.L.  ch.  210,  §3,  any  other  civil  family  law  action,  not 
including  CHINS  actions,  in  which  an  indigent  parent  or 
child  is  entitled  to  assignment  of  counsel,  and  any  custody 
action  collateral  to  the  underlying  action  in  which  the 
parties  are  entitled  to  assigned  counsel. 

An  "active"  case  is  defined  for  these  purposes  as  a 
case  which  has  not  yet  gone  to  final  judgement  or  in  which  a 
permanent  dispositional  order  has  not  been  entered.  In  the 
context  of  an  action  under  c.  210,  §3,  this  means  entry  of 
judgement  allowing  the  petition  to  dispense  with  parental 
consent  to  adoption  or  dismissing  the  petition.  In  the 
context  of  a  care  and  protection  action,  this  means  entry  of 
judgement  dismissing  the  petition  or  adjudicating  the  child 
in  need  of  care  and  protection  and  entry  of  a  permanent 
dispositional  order.  The  following  shall  constitute  a 
permanent  dispositional  order: 

(i)  entry  of  a  "permanent"  custody  order,  i.e., 
commitment  of  the  child  to  the  custody  of  the  Department  of 
Social  Services  "until  he  becomes  eighteen  years  of  age  or 
until  in  the  opinion  of  the  department  the  object  of  his 
commitment  has  been  accomplished,"  G.L.   ch.    119,  §26. 

(ii)  entry  of   an  order   dispensing  with   the    need  for 
consent  to  adoption  pursuant  to  ch.    119,    §26(4)    or  ch .  210, 
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§1  and  ch.    210,  §3 


(iii)  entry  of  a  judgement  awarding  custody  under  G.L. 
ch.    119,  §23C. 

(iv)  entry  of  a  decree  of  guardianship  of  a  minor 
pursuant  to  G.L.   ch.    201,    §§1  and  5. 

(v)  entry  of  any  other  judgement  awarding  custody  of  a 
child  in  a  matter  collateral  to  the  underlying  action  in 
which  the  parties  are  entitled  to  assigned  counsel. 

A  permanent  dispositional  order  shall  not  include  an 
order  of  temporary  custody  or  temporary  guardianship. 

After  entry  of  final  judgement  or  a  permanent 
dispositional  order,  when  a  party  otherwise  remains  entitled 
to  representation  by  assigned  counsel,  counsel  may  continue 
to  represent  the  party  in  periodic  reviews,  including  but 
not  limited  to  reviews  initiated  pursuant  to  G.L.  ch.  119, 
§§  21,  26,  or  29B  or  Uniform  Probate  Court  Practice  Xa(15). 
Representation  in  such  reviews  after  the  entry  of  final 
judgement  or  a  permanent  dispositional  order  shall  not  be 
included  in  determining  an  attorney's  active  caseload. 

8 .       Family  Law  Cases:  Client  Contact  Form 

The  following  form  must  be  filled  out  by  all  attorneys  on 
Children  and  Family  Law  cases  for  services  rendered  on  July  1, 
1995  and  thereafter.  The  form  must  be  attached  to  the  CFL  bill, 
and  submitted  to  CPCS  within  30  days  of  the  completion  of  the 
case,  or,  for  end-of-year  bills,  within  3  0  days  of  the  end  of  the 
fiscal  year.  Attorneys  must  also  submit  the  form  with  each 
interim  bill  filed  at  the  end  of  each  billing  quarter. 

Failure  to  fill  out  the  form  and  attach  it  with  the  bill 
will  result  in  rejection  of  the  bill.  The  form  is  only  for  in- 
person  visits  with  one's  client.  The  attorney  must  also  state 
the  date  and  location  of  her/his  client  meeting.  If  the  client 
is  a  child,  the  attorney  must  also  give  the  name  of  the  child's 
caretaker.  If  the  attorney  represents  other  children  in  the  same 
case,  who  are  located  in  different  locations,  the  attorney  must 
submit  an  additional  sheet  listing  the  other  children's  names, 
locations,   and  names  of  caretakers. 

A  copy  of  the  form  follows. 
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COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
CHILD  AND  FAMILY  LAW  PROGRAM 


CLIENT  CONTACT  CERTIFICATION 


Case  Name   (as  recorded  in  court  docket,    last  name  first) 


Court 


Docket  No. (s) 


NAC  No. 


Date  of  Assignment 


Attorney  Name 
Address 


BBO# 


Tel.  No. 


Client : 


Parent ; 


Child (ren) ; 


Other  (explain) : 


Name   

Address   

Tel.  No.   

Care  Provider   (For  child  in  placement) 


♦ATTACH  SEPARATE  SHEET  FOR  OTHER  CLIENT [S]    IN  SEPARATE  LOCATION [S] . 


List  each  in-person  contact  you  had  with  your  client (s)  since  you 
were  assigned  the  case,  or  since  your  most  recent  submission  of 
this  form.      (Use  separate  sheet  if  needed.): 


Dates  of      Location  of  Meeting   (Office,   Home  Visit;  Duration 
Meetings      Give  address  if  differs  from  above)   of  Meetings 


I  certify  the  above  information  to  be  true. 


Attorney  Signature 

SUBMIT  THIS  FORM  TO  CPCS  WITH  EACH  CHILDREN- FAMILY  LAW  BILL 
CONTAINING  SERVICES  DATED  JULY  1,  1995  AND  THEREAFTER.  FAILURE  TO 
SUBMIT  THIS  FORM  WILL  RESULT  IN  REJECTION  OF  BILL. 


Date 
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Audit  and  Oversight  Department : 


Attorneys  and  vendors  who  accept  assignments  through  CPCS  and  who 
submit  bills  to  CPCS  are  subject  not  only  to  performance 
evaluations,  but  also  to  audits  of  caseloads  and  bills. 
Attorneys  may  be  subject  to  repayment  of  overbillings ,  as  well  as 
payment  of  interest  and  penalties  for  billing  irregularity 
matters.  See  page  123  of  this  Manual  for  the  Disciplinary 
Procedure  with  Respect  to  Billing  Irregularities. 

a.    SUBMISSION  OF  REQUESTS   FOR  PAYMENTS 
(RFP' s)  (BILLS) 

Bills  must  be  submitted  to  the  courts  within  thirty  days  of  the 
conclusion  of  a  matter  in  order  to  be  processed  for  payment.  For 
ALL  matters  pending  at  the  close  of  a  fiscal  year  (June  30)  , 
bills  for  services  rendered  in  that  year  must  be  submitted  to  the 
courts  by  August  1 . 

REMINDER:  THE  COMMONWEALTH'S  FISCAL  YEAR  RUNS  FROM  JULY  1 
THROUGH  JUNE  30.  PLEASE  SUBMIT  SEPARATE  BILLS  FOR  EACH  FISCAL 
YEAR.  END-OF-YEAR  BILLS  MUST  BE  SUBMITTED  NO  LATER  THAN  AUGUST  1 
OF  THAT  YEAR. 

Quarter-Hour  Increments: 

Attorneys  are  required  to  bill  in  quarter-hour  increments.  This 
means  rounding  off  the  amount  of  time  actually  spent  to  the 
nearest  quarter  hour.  You  may  not  automatically  round  up  to  the 
next  quarter  hour. 

For  example : 

1.  If  you  spend  10  minutes  on  a  case,  you  may  bill  .25 
hours.  If  you  spend  2  0  minutes  on  a  case,  you  may  still  bill 
only  .25  hours. 

2.  If  you  spend  5  minutes  investigating  a  case,  and  5 
minutes  interviewing  a  client,  you  may  bill  .25  hours  for  either 
client  interview  or  for  investigation,   but  not  both. 

3.  If  you  make  four  5-minute  telephone  calls,  you  may 
bill  .25  hours.  You  may  not  bill  .25  hours  for  each  of  the  four 
separate  telephone  calls. 

Your  bills  should  reflect  the  total  actual  time  you  spent  on  your 
cases  each  day.  You  may  find  you  cannot  bill  for  every  single 
item  of  work  you  performed,  since  the  quarter-hour  increments 
would  improperly  inflate  your  billable  hours. 

Time  Records : 

Attorneys  are  expected  to  maintain  case  files  containing,  among 
other  things,  contemporaneous  time  records  for  each  of  their 
cases,    separate  from  their  bills.     These  records  should  include  a 
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daily  log  or  diary  which  records  how  much  time  the  attorney  spent 
working  that  day,  where  the  attorney  was,  what  clients  s/he 
represented,    and  what  services  s/he  performed. 

Time  records  must  minimally  include  the  date  of  the  activity, 
client  name,  actual  amount  of  time  expended,  and  a  description  of 
the  task  performed.  Descriptions  should  be  sufficiently  specific 
and  detailed  to  enable  one  to  understand  the  nature  and  extent  of 
the  service  performed.  Billable  tasks  must  be  segregated.  RFPs 
may  not  be  used  as  time  records. 

Attorneys  should  cross-reference  their  cases,  so  that  on  any 
given  day,  their  bills  for  several  clients  will  total  the  actual 
amount  of  time  they  spent  working  on  cases  that  day. 

Attorneys  should  record  all  the  work  they  perform,  in  order  to 
get  paid  for  it.  If  an  attorney  does  research  or  prepares  a  case 
on  a  Sunday  night,  the  time  should  be  billed  for  that  Sunday,  and 
not  the  following  Monday,  or  the  next  day.  Work  performed  on  a 
specific  date  must  be  billed  for  that  date,  regardless  of  what 
day  of  the  week  it  is. 

Attorneys  are  expected  to  keep  these  contemporaneous  time  sheets, 
together  with  copies  of  their  bills,  in  their  client  files  for  a 
period  not  less  than  six   (6)   years  after  the  date  of  submission. 

Time  Spent  Filling  Out  Bills: 

Attorneys  may  not  bill  for  the  time  spent  keeping  time  records  or 
filling  out  billing  forms. 

b.   WAITING  TIME    (including  DEFAULTS,  WITHDRAWALS, 
and  CONTINUANCES) 

Attorneys  may  bill  for  ACTUAL  time  spent  waiting  in  court  for  UP 
TO  ONE  HOUR  per  client  for  each  court  appearance  in  the  case. 
Waiting  time  is  billed  at  the  out-of-court  rate. 

Waiting  time  does  not  include  time  productively  spent  in  court 
while  waiting  for  a  case  to  be  called.  In  other  words,  waiting 
time  does  not  include  time  spent  talking  to  the  client,  other 
witnesses,  or  the  prosecutor;  it  does  not  include  time  spent 
looking  at  probation  records  or  reviewing  law,  or  preparing  for 
argument.  Waiting  time  is  dead  time.  Defaults,  withdrawals,  and 
continuances  are  also  billed  as  waiting  time,  not  as  separate 
activities . 

Attorneys  should  bill  their  waiting  time  only  after  they  have 
billed  for  all  other  services  that  day.  With  the  quarter-hour 
increments,  you  may  find  that  you  cannot  bill  for  any  waiting 
time,  if  the  total  number  of  hours  you  bill  for  that  day  would  be 
more  than  the  number  of  hours  actually  spent  in  court. 

Attorneys  may  not  automatically  bill  one  hour  per  client  per 
court  appearance.     The  time  billed  must  accurately  reflect  ACTUAL 
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time  spent  waiting,   not  to  exceed  one  hour  per  client. 
For  example : 

1.  The  attorney  has  two  clients  and  waits  a  total  of  twenty 
minutes  for  the  cases  to  be  called.  The  attorney  may  bill  .25 
hours  of  waiting  time  ON  ONLY  ONE  OF  THE  TWO  CASES.  The  attorney 
can  bill  on  whichever  one  s/he  wants. 

2.  The  attorney  has  two  clients  and  waits  thirty-five 
minutes  for  the  cases  to  be  called.  The  attorney  may  bill  a 
TOTAL  of  .50  hours  of  waiting  time.  S/he  may  bill  .50  hours  to 
one  client,  and  nothing  to  the  second  client;  or,  s/he  can  bill 
each  client   .25  hours  of  waiting  time. 

3  .  The  attorney  has  two  clients  and  waits  one  hottr  and 
twenty  minutes  for  the  cases  to  be  called.  The  attorney  may  bill 
a  TOTAL  of  1.25  hours  of  waiting  time.  S/he  may  bill  1.0  hour  to 
one  client,  and  .25  hours  to  the  second  client;  or  s/he  can  bill 
.75  hours  to  one  client  and  .50  hours  to  the  second  client.  The 
attorney  can  divide  the  total  waiting  time  among  her/his  clients, 
as  long  as  the  total  waiting  time  does  not  exceed  actual  time. 

NOTE:  The  same  is  true  whether  the  attorney  has  two  clients  or 
twenty  clients;  if  the  attorney  spent  only  one  hour  and  twenty 
minutes  waiting,  s/he  can  bill  for  no  more  than  a  TOTAL  of  1.25 
hours  waiting  time. 

4  .  The  attorney  has  two  clients  and  waits  four  hours  for 
the  cases  to  be  called.  The  attorney  may  bill  one  hour  per 
client,  or  a  total  of  two  hours.  If  the  attorney  has  four 
clients  and  waits  four  hours,  s/he  can  bill  one  hour  per  client, 
or  a  total  of  four  hours.  If  the  attorney  has  six  clients  and 
waits  four  hours,  s/he  can  bill  no  more  than  a  TOTAL  of  four 
hours . 

c.  EXPENSES 
Documentation  Required : 

The  Comptroller  of  the  Commonwealth  requires  complete 
documentation,  including  all  receipts  and  an  itemization  of  all 
expenses,  in  order  to  reimburse  attorneys  for  any  expenditures. 
Legible  receipts  in  the  form  of  a  cancelled  check,  or  other 
document  that  clearly  indicates  that  the  bill  was  paid,  and 
indicating  the  date,  amount  of  expenses,  and  name  of  the  vendor 
must  be  submitted  with  the  attorney's  request  for  payment. 


HOW  TO  BILL  FOR  OUT-OF-POCKET  EXPENSES: 

Non- travel  expenses 

Complete  the  Non- travel  Part  C  of  the  Request  for  Payment  (RFP) 
for   any    reasonably   necessary   out-of-pocket    expenses    the    sum  of 
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which  does  not  exceed  $25  (  $25  ceiling  -  not  applicable  to 
paralegal  and/or  associate  fees).  These  include  but  are  not 
limited  to  photocopying,  postage,  and  telephone  bills.  Details  of 
the  expense  and  a  paid  receipt  (except  for  phone  bills)  must  be 
attached  (Committee  Policies  on  Expenses,  infra) .  Information  on 
the  Travel  section  of  Part  C  is  noted  below. 

Routine  Law  Office  Overhead 
Typing,    Secretarial  Services,   etc. : 

The  Committee  will  not  reimburse  for  routine  law  office 
expenses  such  as  typing,  secretarial  services,  law  books, 
West law,   LEXIS,   computer  research  time,  etc. 

Photocopying  and  Postage: 

The  Committee  will  reimburse  for  reasonably  necessary,  properly 
documented  photocopying  and  postage  expenses.  Photocopying 
will  be  reimbursed  at  a  rate  not  to  exceed  ten  cents  per  copy. 

Telephone  Bills: 

The  Committee  will  reimburse  for  collect  and  toll  calls  which 
are  reasonably  necessary  in  connection  with  representation  of  a 
client,  provided  that  the  attorney  submits  copies  of  the 
telephone  bills  to  the  Committee  with  those  calls  highlighted 
(and  other  calls  deleted  if  you  wish) . 

Client  Personal  Expenses : 

If  a  client  needs  assistance  of  a  personal  nature,  (such  as  new 
clothes  for  court  appearances) ,  counsel  should  contact  the 
Committee  before  incurring  such  expenses.  The  Committee 
generally  does  not  reimburse  for  these  expenses. 

Paralegals : 

The  Committee  will  reimburse  for  the  services  of  paralegals  at 
a  maximum  rate  of  $10  per  hour.  To  bill  for  paralegal 
services,  fill  out  the  amount  of  the  paralegal  bill  in  Part  C 
of  the  RFP.  Additionally,  a  bill  itemizing  the  dates,  time 
expended  and  task(s)  performed  by  the  paralegal  on  the  case 
must  be  attached  to  the  RFP;  the  bill  must  contain  a 
certification  from  the  attorney  and  the  paralegal  that  the 
attorney  has  paid,  and  the  paralegal  has  received,  this  amount. 
The  Committee  will  reimburse  only  for  the  following  tasks: 
legal  research,  investigation,  client  interviewing,  and  trial 
assistance . 

No  person  compensated  for  paralegal  services  may  be  a 
relative,  employee  or  former  client  of  the  attorney.  To 
qualify  for  compensation,   a  paralegal  must  possess  either ; 

(1)     prior  experience  as  a  professional   investigator  or 
police  officer,  or 
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(2)  paralegal     training     in     an     accredited  paralegal 
education  program,  or 

(3)  some     law    school     training    at     an    accredited  law 
school,  or 

(4)  prior  approval  of  the  Deputy  Chief  Counsel,  Private 
Counsel  Division,   is  required. 

Associates : 

The  Committee  makes  assignments  to  individual  attorneys, 
not  firms.  While  the  Committee  holds  the  individual 
attorney  responsible  for  the  case  to  which  s/he  is 
assigned,  it  will  compensate  the  assigned  attorney  for  time 
spent  on  the  case  by  associates  (members  of  the  bar)  under 
the  supervision  of  the  assigned  attorney.  The  assigned 
attorney  may  not  delegate  to  associates  the  handling  of 
evidentiary  hearings,   trials  or  oral  arguments. 

The  billing  procedure  and  documentation  required  for 
associates'  bills  is  the  same  as  for  paralegals,  outlined 
above.  The  Committee  will  reimburse  for  the  services  of  an 
associate  at  the  maximum  rate  of  $25.00  per  hour. 

Note:  Associates  will  not  be  compensated  for  in-court  time, 
waiting  time,   travel  time  or  expenses. 


Travel  expenses 

Travel : 

Non-routine,    automobile    travel    expenses    (time    at    $25  an 
hour    and    mileage    at     .22     per    mile)     are     allowable  for 
assignment -related  travel  exceeding  thirty  miles  roundtrip. 
"Assignment-related    travel"    includes,    but    is    not  limited. 
to,   the  following: 

a)  travel  to  and  from  a  court  for  duty  days  and  court 
appearances ; 

b)  travel  to  and  from  a  place  of  custody  of  a  client; 

c)  travel  to  and  from  location  of  a  client  if  s/he  is 
handicapped  or  a  minor; 

d)  travel  to  and  from  the  scene  of  a  crime;  and, 

e)  travel  to  and  from  other  locations  in  order  to 
interview  witnesses,  investigate  and  research  a 
case  . 

The    threshold   distance    of    thirty    miles    would   be  measured 
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from  the  attorney's  nearest  office  OR  their  home  to  her/his 
destination,  whichever  distance  is  shorter.  A  reminder: 
policy  states  that  your  office  must  be  within  geographic 
proximity  to  the  court (s)    in  which  you  practice. 


The  date,  destination  and  originating  location  as  well  as 
the  total  miles  traveled  must  be  noted  for  each  occurrence. 
For  example,  if  an  attorney  has  an  office  in  Salem,  and 
s/he  has  a  hearing  in  Suffolk  Superior  court  (which  is  a 
distance  greater  than  30  miles  roundtrip) ,  s/he  would  be 
able  to  request : 

a.  reimbursement  for  mileage  by  noting  the  mileage  detail 
under  Travel -Part  C: 

5/4/95  from  office  Salem  to  Suffolk  Sup,  Boston  for 
hearing,   32  miles  roundtrip  @   .22  =  7.04 

b.  and  reimbursement  for  time  by  noting  the  time  spent 
traveling,  to  the  closest  quarter  hour,  under  Rate  B- 
t ravel . 

Parking  Expenses  and  tolls: 

The  Committee  will  not  reimburse  for  parking  expenses 
and/or  tolls,  unless  these  expenses  are  reasonable  and  are 
incurred  in  connection  with  reimbursable  travel  expenses, 
as  previously  explained. 


A  REMINDER:  EXPENSES  THAT  TOTAL  OVER  $2  5.  THAT  ARE  NOT 
ROUTINE  TRAVEL,  PARALEGAL  OR  ASSOCIATE  COSTS  CAN  NOT  BE 
INCLUDED  IN  SECTION  C  OF  THE  RFP .  THEY  HAVE  TO  BE  SUBMITTED 
ON  A  SEPARATE  PAYMENT  VOUCHER  AND  MAY  REQUIRE  ADDITIONAL 
INFORMATION.    PLEASE  SEE  SECTION  ON  INDIGENT  COURT  COSTS. 

Other  Expenses: 

For  unusual  expenses,  by  type  or  cost,  permission  of  the 
Deputy  Chief  Counsel  of  the  Private  Counsel  Division,  is 
required  prior  to  incurring  costs.  Failure  to  seek  prior 
approval  will  affect  the  reimbursement  process  for  such 
expenses . 

d.   NO  CASE  DUTY  DAYS 

Duty  attorneys  who  receive  no  cases  on  their  duty  day  may 
be  compensated  a  flat  fee,  determined  by  the  Bar  Advocate 
Program  in  that  county.  Contact  the  appropriate  Bar 
Advocate  Program  for  further  information. 

For  purposes  of  this  policy,  a  "case"  includes  assignments 
for  arraignment  or  bail-only.  Thus,  if  an  attorney  is 
assigned     to     represent     one     client     for     bail-only,  the 
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attorney  is  not  eligible  for  the  flat  fee  for  a  no-case 
duty  day.  The  attorney  may  bill,  however,  for  actual  time 
spent  representing  the  client  at  arraignment,  and  actual 
time  spent  waiting,  up  to  one  hour.  An  authorized  notice  of 
assignment  form  and  a  completed  request  for  payment  form  is 
required. 

e .    INTERIM  BILLING 

Interim  billing  is  permissible  for  child  custody  and  mental 
health  cases,  and  bills  must  be  submitted  quarterly  as 
follows :  For     services     rendered     between     July     1  and 

September  30,   bills  must  be  submitted  no  later  than  October 

30.  For   services   rendered  between  October   1  and  December 

31,  bills  must  be  submitted  no  later  than  January  31.  For 
services  rendered  between  January  1  and  March  31,  bills 
must  be  submitted  no  later  than  April  30.  For  services 
rendered  between  April  1  and  June  30,  bills  must  be 
submitted  no  later  than  August  1.  In  any  event,  all 
end-of - fiscal  years  bills  must  be  submitted  no  later  than 
August  1 . 

It  is  not  necessary  to  obtain  approval  from  CPCS  or  the 
Deputy  Chief  Counsel  in  order  to  interim  bill  on  child 
custody  or  mental  health  cases.  However,  interim  billing 
is  generally  not  allowed  for  criminal  or  delinquency  cases, 
unless  a  demonstration  of  extenuating  circumstances  is  made 
in  writing  to  the  Deputy  Chief  Counsel.  Prior  written 
authorization  from  the  Deputy  Chief  Counsel  to  interim  bill 
a  criminal  case  is  required. 

10.  RATES 


The  following  represents  the  present  payment  structure  for 
compensation  of  attorneys  assigned  through  the  Committee: 

In-Court      Out-of-Court     Thresholds  Requiring 
Case  Type  Rate  Rate  Docket  Entries* 


Murder                          '  $50 . 

00 

$50  . 

00 

$5, 000 . 

00 

Murder  Appeals 

50  . 

00 

50  . 

00 

N/A 

All  Crim  Appeals 

35  . 

00 

25  . 

.  00 

N/A 

FLAP  Appeals 

35  . 

00 

35  . 

.  00 

N/A 

Superior  Court  Crim 

35  . 

00 

25 

.  00 

1 , 000 . 

00 

District  Court  Crim 

35  . 

00 

25 

.  00 

500  . 

00 

Juvenile  Court  Crim 

35  . 

00 

25 

.  00 

500  . 

00 

Writ  of  Apprehension 

35  . 

00 

25 

.  00 

500  . 

00 
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CHINS 


35  .  00 


25  .  00 


N/A 


SDP  Review 


35  .  00 


25  .  00 


N/A 


G.L.  ch.112, 


sec.!2S  35.00 


25  .00 


N/A 


Care  and  Protection  35.00 


35  .  00 


N/A 


Other  Civil  Matters  35.00 


35  .  00 


N/A 


DEFINITION  OF   IN-COURT  TIME: 

Time  actually  engaged  in  evidentiary  hearing  or  trial;  e.g., 
pre-trial  hearing,  court  conference  with  judge,  trial,  plea  hearing, 
dispositional  hearing,  post-trial  hearing. 

DEFINITION  OF  OUT-OF-COURT  TIME: 

Time  actually  spent  in  preparation;  e.g.,  client  or  witness 
interview,  investigation,  research,  negotiation;  or  travel 
(consistent  with  Committee  travel  policy),  waiting,  default, 
continuance,  withdrawal. 

WAITING  TIME    (including  DEFAULTS ,   WITHDRAWALS,    and  CONTINUANCES) : 
Attorneys  may  bill  for  ACTUAL  TIME  spent  waiting  in  court  for  UP  TO 
ONE    (1)    HOUR    per   client    for    each    court    appearance    in    the  case. 
Waiting  time  is  billed  at  the  out-of-court  rate. 

*For  criminal  cases,  docket  entries  must  acccompany  a  bill  which 
brings  the  total  billed  for  services  on  that  case  in  that  court 
above  threshold  amount. 


11.    INSTRUCTIONS  FOR  COMPLETION  OF  FORMS 
AND  PAYMENT  PROCEDURES 

NOTICE  OF  ASSIGNMENT  OF  COUNSEL  FORM  (NAC) 
INSTRUCTIONS  TO  COURT 

(Numbers  on  sample  form  correspond  to  numbers  below.) 

The  NAC  form  is  to  be  completed  by  the  assigning  court  for  all 
cases  in  which  the  Committee  for  Public  Counsel  Services 
provides  representation.  The  Committee  can  neither  provide 
services  to  a  client  nor  compensate  an  attorney  until  it  has 
received  an  authorized  NAC  form.  Where  applicable,  only  those 
from  lists  of  Committee-certified    attorneys  may  be  assigned. 

(1)  ASSIGNMENT  NUMBER 

Pre-printed. 

(2)  DATE  OF  ASSIGNMENT 

Enter  date  assignment  made. 

(3)  NAME  OF  ASSIGNING  JUDGE 

Enter  judge's  name. 


100 


NOTICE  OF  ASSIGNMENT 
OF  COUNSEL 


ASSIGNMENT  NUMBER 

c  1472831-3  (i: 


COMMONWEALTH 
OF  MASSACHUSETTS 


\TE  C^ASSIGNMENT 


NAME  OF  ASSIGNING  JUDGE 


(3) 


COURT  DIVISION 
(5) 


(~|  JURY  SESSION 
1—1  (Check  Here) 


\ME  Of  PERSON  FOR  WHOM  COUNSEL  ASSIGNED 

  (4) 

□  Juvenile  (J) 

T6T5 

Adult  (A) 


DOCKET 
NO. 


Language  if  not  English. 


T7T 


CRIMINAL  CASES— ENTER  OFFENSE  CODE  OR  CHAPTER  &  SECTION  WITH  CHARGE 


OFFENSE 
CODE 


CHAPTER 


SECTION 


CHARGE 


(10)    NON-CRIMINAL  CASES 


(8) 


(9) 


□ 

1001 

c.119.  §§23<TJ).  29 

□ 

1008 

CHINS  (c.119.  S39B 

□ 

1002 

c.210.  J3/DPW  v.JKB 

□ 

1009 

Rogers 

□ 

1003 

Crvd  Comrnrtmem 

□ 

1010 

Spniq/S«kewicz  . 

□ 

1017 

□ 

1011 

Probate  Contend 

□ 

1011 

□ 

1012 

Housing  Contempt 

□ 

1010 

□ 

1013 

Foster  Care  Review 

□ 

1004 

Comrrwmerrt  Review 

□ 

1014 

Boeny  Abuse 

□ 

1005 

c.112.  $12S 

□ 

1015 

c.201  GoiTtiunship 

□ 

1006 

SOP  {e.  123A.  $5) 

□ 

1D16~  C&P  (c.119.  ff24.  29) 

□ 

1007 

SOP  Revcw  (c  123A,  $9) 

□ 

1020 

tax  fnmtL  IK.  {7) 
NMkHoKMira 

THIS  FORM  IS  NOT  FOR  GUARDIAN 
AD  LITEM  ASSIGNMENTS 


J  EXT  COURT  DATE 

=0*  <»> 

D  Bench  or  Jury  Trial  (T) 
□  Probable  Cause  (Q 


□  Pre-Trial  (P) 

□  Other  (O) 


INCARCERATION  STATUS 
Released        / «  o  \ 

□  Not  Released 

Bail  $  No  Bail  

□  Serving  Other  Sentence 

□  Committed 

□  Not  Applicable   


d 


POST-TRIAL  CRIMINAL  CASES  ONLY 
PURPOSE  OF  ASSIGNMENT 

13) 

Appeals  Court  or  SJC  (A)      □  Revise  and  Revoke  (R) 


□  Sentence  Appeal  (S) 

□  Probation  Surrender  (P) 


□  New  Trial  Motion  (N) 

□  Other  (0) 


MDIGENCY  DETERMINATION 
The  court  has  found  the  above-named  person  (14) 

Indigent  or  O  Indigent  but  able  to  contribute  $ . 

The  attorney  or  organization  listed  below  is  assigned  to  represent  this  person  in  this  action. 


I  -(lb)  

J  Public  Defender  Division 

Local  Office  #  


CHECK  ONE  OF  THE  FOLLOWING: 


(See  reverse  side  for  address  and  telephone  number.) 

(16) 

3  Student  Attorney  under  Rule  3:03 


/  ^  y  \  NlfW  Of  PfOQI  vn 

□  Attorney  to  be  named  by  CPCS  for  Appeals  Court/SJC/Murder  Cases/ 
Rule  30  Motions/SDP  Send  to:  CPCS 

470  Atlantic  Ave..  Suite  700 
Boston,  MA 
(Effective  1/1/95) 


D  Private  Counsel  Attorney 
PLEASE  PRINT 


(18) 


TELEPHONE 

CRIMINAL  CASE  INFORMATION  CONTACT:  BAR  ADVOCATE  PROGRAM  NO. 
(SEE  REVERSE  SIDE  FOR  ADDRESS  AND  TELEPHONE  NUMBER.) 


NAME  FIRST 

MIDDLE 

LAST 

STREET 

cmr 

STATE 

ZIP 

(19) 


AUTHORIZED  SIGNATURE 


PRINT  NAME 

INSTRUCTIONS  TO  THE  COURT 

1.  Forward  white  copy  to  Committee  for  Public  Counsel  Services.  470  Atlantic  Ave..  Suite  700.  Boston.  MA  021 10 
(Effective  1/1/95). 

2.  Retain  green  copy  for  court  file. 

3.  Remaining  copies  are  color  coded  as  follows:  pink — client,  blue — bar  advocate  program,  buff  and  goldenrod — attorney. 


>1  (FVrv  iO/»«> 


(4)    NAME  OF  PERSON  FOR  WHOM  COUNSEL  APPOINTED 
Enter  name . 


(5)  COURT  DIVISION 

Pre-printed . 

(6)  JUVENILE /ADULT 

Check  one . 

(7)  LANGUAGE  IF  NOT  ENGLISH 

If  person  for  whom  counsel  is  assigned  either  does  not 
speak  or  understand  English,    indicate  his/her  language. 

(8)  DOCKET  NO. 

Enter  docket  numbers. 

(9)  CRIMINAL  CASES --ENTER  OFFENSE  CODE  OR  CHAPTER  &  SECTION 

In  Criminal  cases,  enter  offense  code  or  statute's 
chapter  and  section  (see  listing)  Give  elaboration  where 
necessary;  e.g.,  amount  of  drugs  for  trafficking  charge. 
Enter  charge.  "BAIL  ONLY"  assignments  must  be  clearly 
indicated. 

(10)  NON-CRIMINAL  CASES 

Check  appropriate  box. 

(11)  NEXT  COURT  DATE 

Enter  next  court  date  and  check  box  for  event  scheduled 
on  that  date. 

(12)  INCARCERATION  STATUS 

In  criminal  cases,  indicate  defendant's  incarceration 
status  and  cash  bail  amount  if  defendant  not  released. 

(13)  PURPOSE  OF  ASSIGNMENT 

In  post-trial  criminal  cases,   check  applicable  box(es). 

(14)  INDIGENCY  STATUS 

Check  one;  enter  amount  if  indigent  but  able  to 
contribute.  (See  Supreme  Judicial  Court  Rule  3:10, 
sec. 6,   on  page  129.) 

(15)  PUBLIC  DEFENDER  DIVISION 

Check  this  box  if  representation  to  be  provided  by  Public 
Counsel  Division.     Local  office  number  pre-printed. 

(16)  STUDENT  ATTORNEY 

Check  this  box  if  representation  to  be  provided  by 
Student  Defender  Program  under  SJC  Rule  3:03.  Name  the 
program   (see  SJC  Rule  3:03,   on  page  138)  . 

(17)  ATTORNEY  TO  BE  NAMED 

Check  this  box  only  for  appeals  to  the  Supreme  Judicial 
Court  or  Appeals  Court,  criminal  Rule  3  0  motions, 
sexually  dangerous  persons  petitions  and  murder  cases. 
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(18)  PRIVATE  ATTORNEY 

If  a  private  attorney  is  assigned,  check  "Private  Counsel 
Attorney"  and  enter  attorney's  name,  address  and 
t  e 1 ephone  numbe r . 

(19)  AUTHORIZED  SIGNATURE 

Signature  and  printed  name  of  authorized  court  official. 

NOTES 

♦Reverse  side  of  green   (court)   copy  is  attorney  appearance. 

♦Distribute  copies  of  form  as  follows: 

White  copy:     Committee  for  Public  Counsel  Services 
470  Atlantic  Avenue,    Suite  700 
Boston,   MA  02210 

Green  copy:     Court  file 

Pink  Copy:       Person  to  whom  representation  provided 
Blue  copy:       Bar  Advocate  program 
Buff  and  Goldenrod  copies:  Attorney 
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ASSIGNMENT 
DATE 

(2) 


COURT  COOE 

(5) 


REQUEST  FOR  PAYMENT 


NOTICE  Of  ASSIGNMENT  OF  COUNSEL  NUMBER 
(1) 


CLIENT  NAME 

(3) 


COURT  NAME 

(6) 


DOCKET  NUMBERS 


(7) 


COMMONWEALTH 
OF  MASSACHUSETTS 

COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICf  S 


ATTORNEY  NAME  AND  VENDOR  COOE 

(4) 


PART  I  L'st  No.  of  Hrs.  to  nearest  quarter  hour*  for  legal  services 
rendered  In  this  court.  (See  Manual  for  Instructions) 


BILLS  MUST  BE  RECEIVED  BY  THE  APPROPRIATE  BAR  ADVOCATE  PROGRAM 
OR  CPCS  WITHIN  30  DAYS  OF  THE  CLOSE  OF  A  CASE:  BILLS  ON  AJJ.  CASES 

OPEN  AT  END  OF  FISCAL  YEAR  MUST 
BE  RECEIVEO  BY  AUGUST  l  (See 


Manual  lor  Instructions) 


d8) 


CHECK  ONE 

□  Murder    U  Other  Cnm 

□  SDP  or  Review  Den 

□  Other  Non-Criminal 


mal 

2.  §12s 


(9) 

DATE 
Of 
SERVICE 

RATE  A 

RATE  B 

\     j£\      \  \ 

\  i 
*\ 

WVk  r0TAL 

s\  *\ 

^\  \\  %\  >\ 

\  %\  W  \\%\X%\  T0TAL 
\%  \  *  \  %\  ^\  ^\\  *\\ 

'  \                 1  \              5  \              4  \             *  \          *\  \ 

1 

2 

3 

4 

5 

6 

TOTAL  HRS. 

1 

2 

3 

4 

5 

6 

7 

TOTAL  KftS 

CHECK  HERE  if  Continuation  RFPs  attached  □ 


'15mins.  =  .25      30  mins.  =  .50,  etc. 


B 


RATE  C  -  EXPENSES  &  DESCRIPTION— SEE  MANUAL  FOR  INSTRUCTIONS 
TRAVEL  (origin,  destination,  reason  and  mileage)  NON-TRAVEL 

Til)   (12) 


.TOTALS. 


TOTAL  A  HOURS 


BILL  SUMMARY  — 

X  $  =  $. 


NOTE:  Please  submit  receipts 
for  expenses. 


TOTAL  $. 


TOTAL 
S 


A  RATE 


TOTAL  A 


x$_ 


TOTAL  8  HOURS 


B  RATE 


=  $. 


TOTAL  B 


+  $. 


TOTAL  C 


=  $ 


TOTAL  BILL 


PART  ||  ATTORNEY  CERTIFICATION 

I  certify  under  the  pains  and  penalties  of  perjury,  that  I  have  been 
appointed  to  the  above  case,  that  I  have  provided  the  services  and 
incurred  the  costs  described  on  the  dates  and  for  the  times  listed, 
and  that  I  have  provided  representation  consistent  with  CPCS 
Performance  Guidelines  and  Standards,  and  that  all  charges  for 
legal  services  reflected  on  this  bill  are  based  upon  my 
contemporaneous  time  records  maintained  in  accordance  with  the 
CPCS  Policies  and  Procedures  Manual  and  regulations  which  I 
nave  received  and  read.  (13) 

0  Fiscal  Year  End  OCase  disposed  of  in  this  court; 

representation  by  same  atty. 
continues  in  superior  or  appellate 
court 

0  Interim  Bill  (see  Manual)    □  Representation  concluded 


If  this  request  for  payment  brings  total  submitted  for 
case  above  figure  listed  below,  attach  docket  entries. 
Murder  $5,000  Superior  Court  Criminal  $1,000 

District  Court  Criminal  $500   Juvenile  Court  Cnminal    $  500 

□  Docket  entries  attached    ( 14 ) 

□  No  Docket  entries  attached 


ATTORNEY  SIGNATURE 


SUBMISSION  DATE 


(1 


Send  white  copy  to  appropriate  Bar 
Advocate  Program  or  to: 
Committee  for  Public  Counsel  Services 
470  Atlantic  Avenue,  Suite  700 
Boston,  MA  02210 
(effective  1/1/95) 


)  CHECK  HERE  IF  Continuation  RFPs  Attached  □ 


REQUEST  FOR  PAYMENT  FORM  (RFP) 
INSTRUCTIONS  TO  ATTORNEY 


(Numbers  on  sample  form  correspond  to  numbers  below.) 

Complete  and  submit  RFP  form  (available  at  nearest  court  and 
Bar  Advocate  offices)  to  the  appropriate  office  within  thirty 
(30)  days  -of  conclusion  (includes  withdrawals  and  defaults)  of 
representation  in  that  court.  In  addition,  an  RFP  for  each 
pending  case  must  be  submitted  at  end  of  the  fiscal  year  (June 
30).  As  of  July  1,  1993,  amended  MGL  C  211D,  sec  12,  requires 
that  "Bills  must  be  submitted  to  the  Committee  within  thirty 
days  of  the  conclusion  of  a  case;  or,  if  the  case  is  pending 
at  the  end  of  the  fiscal  year,  within  thirty  days  after  the 
end  of  said  fiscal  year. . .  Bills  submitted  after  said  date 
shall  not  be  processed  for  payment . " 

REMINDER:  THE  COMMONWEALTH'S  FISCAL  YEAR  RUNS  FROM  JULY  1 
THROUGH  JUNE  30.  PLEASE  SEPARATE  RFP'S  BY  FISCAL  YEAR.  END 
OF  YEAR  BILLS  MUST  BE  SUBMITTED  BY  AUGUST  1. 

(1)  NOTICE  OF  ASSIGNMENT  OF  COUNSEL  NUMBER 

Enter  NAC  number.  (  "B"  series,  or  "C"  series,  depending 
on  date  of  assignment . ) 

(2)  ASSIGNMENT  DATE 

Enter  date  of  assignment. 

(3)  CLIENT  NAME 

Enter  client  name. 

(4)  ATTORNEY  NAME 

Enter  name  and  vendor  code  of  attorney  providing 
representation . 

(5)  COURT  CODE 

Enter  court  code  for  court  in  which  these  services  were 
provided  (see  court  listing)  Enter  "J"  after  code  for 
District  Court  Jury  Session. 

(6)  COURT  NAME 

Enter  court  name. 

(7)  DOCKET  NUMBERS 

Enter  docket  numbers . 

(8)  CHECK  APPLICABLE  BOX 

for  type  of  case . 

(9)      PART  I 

Fill  in  appropriate  box(es)  showing  the  number  of  hours 
to  nearest  quarter  hour  of  time  spent  on  each  date  on 
each  activity.  Be  sure  that  your  bills  accurately 
reflect    the    total    number    of    hours    of     legal  services 
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performed  on  any  given  date.      (See  also  page  70) . 
(Reminder:   The   fiscal  year  runs   from  July  1   through  June 
30.     Please  fill  out  separate  RFP's  for  services  provided 
in  separate  fiscal  years.) 


RATES 


A  (in- 

court  time) 

and  B  (out- 

of -court 

time)  rates 

are  : 

COURT/ 

CASE 

APPELLATE 

SUPERIOR 

PROBATE 

HOUSING 

DIST. /JUV. 

A/B 

A/B 

A/B 

A/B 

A/B 

Murder 

50/50 

50/50 

50/50 

Criminal 

35/25 

35/25 

35/35 

35/25 

35/25 

SDP  review 

35/25 

35/25 

35/25 

C112  S12S 

35/25 

35/25 

CHINS 

35/25 

35/25 

Writ  of  Appr. 

35/25 

35/25 

35/25 

Other  Non- 

35/35 

35/35 

35/35 

35/35 

Criminal 

See  also  Compensation  Schedule  -  page  75. 

(10)  TRAVEL  TIME 

See  travel  policy  for  description  of  when  travel  time 
may  be  billed. 

(11)  TRAVEL  EXPENSES 

See  travel  policy  for  description  of  when  travel 
expenses  may  be  billed.  Describe  origin,  destination, 
reason  and  mileage. 

(12)  NON-TRAVEL  EXPENSES - -BASIC  OUT-OF-POCKET 

Describe  incidental  expenses  claimed  and  provide 
receipts .  See     policies      and     procedures  regarding 

non-travel  expenses  on  pages  72-74.  Reimbursable 
non-travel  expenses  under  $25.00  should  be  listed  in 
this  space  on  the  RFP.  Associate  and  paralegal  expenses 
in  any  amount  should  also  be  listed  here  (see  paralegal 
and  associate  policy  on  page  74)  .  For  other  expenses 
exceeding  $25.00,  do  not  list  on  the  RFP;  a  separate 
Payment  Voucher  form  must  be  filled  out,  see  Payment 
Voucher  section. 

To  obtain  authorization  for  and  reimbursement  of 
expenditures  in  excess  of  $25  per  case,  attorneys  should 
use  the  indigent  court  costs  fund,  G.L.  ch.261, 
sec . 27A-G . 

(13)  ATTORNEY  CERTIFICATION 

Check  box  indicating  status  of  case;   sign  and  date. 

(14)  DOCKET  ENTRIES 

Check  box  indicating  whether  docket  entries  are  attached 
(attach  only  if  total  for  case  exceeds  figure  listed  for 
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that  type  of  case).. 

(15)    CONTINUATION  RFPs 

If  additional  space  is  needed,  obtain  continuation  RFPs 
from  the  court  and  check  box.  Bill  summary  should  show 
total  for  all  sheets. 

NOTES 

*Remove  buff  copy  for  your  records  and  submit  the  RFP,  along 
with  Dispositional  Report  Form  (if  appropriate  --  see 
instructions)  and  docket  entries  (if  required  --  see 
thresholds  on  RFP)  to  the  appropriate  office.  It  is 
recommended  that  you  xerox  the  white  copy  of  the  bill  for 
your  record  copy,   to  assure  that  your  records  are  legible. 

♦Include  NAC  number  in  all  inquiries  to  the  Committee  as  to 
the  status  of  a  RFP.  However,  please  wait  at  least  90  days 
(but  no  longer  than  6  months)  from  the  date  of  submission  to 
make  your  initial  status  inquiry.  We  are  unable  to  research 
any  bill  that  is  more  than  2  years  old. 

*If  a  case  is  transferred  from  one  attorney  to  another,  it  is 
necessary  for  a  new  NAC  number  to  be  completed  by  the  court 
for  the  new  attorney.  It  is  the  responsibility  of  the 
withdrawing  attorney  to  notify  the  court  of  his/her 
withdrawal,  so  that  the  new  NAC  can  be  given  to  successor 
counsel.  It  is  the  responsibility  of  successor  counsel  to 
obtain  a  new  NAC  from  the  court. 

ALL  REQUESTS  FOR  PAYMENT  ARE  SUBJECT  TO  AUDIT  BY  THE 
COMMITTEE  OR  BY  THE  STATE  AUDITOR,  AND  FURTHER  INFORMATION 
MAY  BE  REQUESTED  FROM  THE  ATTORNEY  OR  OBTAINED  FROM  THE 
COURT. 

Questions 

Questions  or  requests  should  be  submitted  in  writing  to: 

The  Committee  for  Public  Counsel  Services 
470  Atlantic  Avenue,    Suite  700 
Boston,   MA  02210 

Attention:   Private  Attorney  Payment  Department 
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I  HM  11*  THF  NOTICE  OF  ASSIGNMENT  OF  COUNSEL  FORM 


DISPOSITIONAL  REPORT  FORM  —  To  be  relumed  to  Committee  for  Public  Counsel  Services  at  case  completion 


PART  I  Case  status  and  reason  for  filing  this  form  (all  cases) 


Date  of  disposition  (1) 

Disposing  court  code   

Disposing  Judge   

Check  one:  Client 


□  Committed 

□  Not  committed 

□  Not  Applicable 


Check  one:  ( 2 ) 

D  Court  approved  transfer  to  new  attorney  New 

Mir  ic  R  I    I    I    I    I    I    I  I 


□ 
□ 

□ 


NAC  is  B I  

Default:  case  closed. 

Appeal  to  jury  from  bench  session  (check  only  when 
bench  attorney  will  not  provide  jury  representation) 
Case  disposed  of 


PART  II  Trial  Route  and  disposition  (criminal  cases  only) 


Check  all  that  occurred: 

1  □  Probable  cause  hearing  6  □ 

2  □  Probable  cause  waived  7  □ 

3  □  Grand  jury  indictment  8  □ 

4  0  Complaint  9  0 


W 

Show  cause  hearing 
Complaints  dismissed 
Complaint  Nolle  Pros. 
Same  jury  &  primary  sentence 


5  □  Increased  jury  session  sentence 


Disposition  by:  "TO  

1  □  Plea  6  □ 

2D  Bench  trial  7  0 

3D  Jury  trial  8D 

4  □  Admission  9  □ 

5  □  Probation  surrender 


Dismissed 
G.Lc.278,  §24 
Pretrial  probation 
DeNovo  withdrawn 


CHARGE  A 

(order  must  be     ( 5 ) 
as  on  reverse) 

Result: 

□  Guilty      CD  Not  Guilty      0  CWF 
0  Guilty  Lesser  included     I  I  I  I  &S? 
LI  Guilty  filed   0  Dismissed   0  Other 
El  Fried  without  change  of  plea 

Incarceration  status: 

□  Straight  probation  0  Suspended  sentence 
0  Split  sentence       0  Committed 

Institution  and  time: 

Cedar  Junction 
m  Yrs.Min.to        CD  Yrs.  Max. 
Concord 


j  Yrs. 
House 


CD  -Mas. 


□  Days  (check  only) 


CHARGE  B  (6) 
0  Identical  and  concurrent 
0  On  and  after     0  Concurrent  other 


0  CWF 

— I — I  Come 
I   I  Code 


Result: 

□  Guilty      0  Not  Guilty 
CD  Guilty  Lesser  included 
0  Guilty  filed    HI  Dismissed    0  Other 
0  Filed  without  change  of  plea 

Incarceration  status: 

LT1  Straight  probation  0  Suspended  sentence 
HI  SpOt  sentence       0  Committed 

Institution  and  time: 
Cedar  Junction 
Yrs.  Min.to 

 Concord 

□ZD  Yrs. 

House 


T~l  Yrs.  Max. 


ED  Mos. 


□  Days  (check  only) 


CHARGE  C 

CD  Identical  and  concurrent 

0  On  and  after     0  Concurrent  othe 

Result: 

□  Guilty      [I  Not  Guilty       0  CWF 
0  Guilty  Lesser  included     LXD  cSS 
0  Guilty  filed    LD  Dismissed    0  Other 
0  Filed  without  change  of  plea 

Incarceration  status: 

LD  Straight  probation   0  Suspended  sentenc 

LD  Split  sentence       0  Committed 


Institution  and  time: 

Cedar  Junction 
CTJ  Yrs.Min.to 
Concord 
Yrs. 
House 


a 


Mos. 


I  I  I  Yrs.  Max. 


D  Days  (check  only 


CHARGED 

0  Identical  and  concurrent 

0  On  and  after     0  Concurrent  other 


CHARGE  E 

0  identical  and  concurrent 

0  On  and  after     0  Concurrent  other 


CHARGE  F 

□  Identical  and  concurrent 

0  On  and  after     0  Concurrent  othe 


0  CWF 

DBS? 


Result: 

0  Guilty      0  Not  Guilty 
ID  Guilty  Lesser  included  - 
0  Guilty  filed   0  Dismissed    0  Other 
0  Filed  without  change  of  plea 

Incarceration  status: 

0  Straight  probation  0  Suspended  sentence 

0  Spin  sentence       0  Committed 

Institution  and  time: 

Cedar  Junction 
CTJ  Yrs.Min.to 

Concord 
CIJJ  Yrs. 

House 


0  CWF 

— | — I  Crone 
1  Code 


Yrs.  Max 


CTJ  Mos. 


O  Days  (check  onry) 


Result: 

0  Guilty      0  Not  Guilty 
0  Guilty  Lesser  included 
0  Guilty  filed    0  Dismissed    0  Other 
0  Filed  without  change  of  plea 

Incarceration  status: 

0  Straight  probation  0  Suspended  sentence 
0  Spit  sentence       0  Committed 

Institution  and  time: 

Cedar  Junction 
CTJ   Yrs.  Min.  to  I  I  I   Yrs.  Max 

Concord 
LIT]  Yrs. 

House 


Result: 

0  Guilty       0  Not  Guilty       0  CWF 
0  Guilty  Lesser  included     I  I  I  I  coo> 
0  Guilty  filed    0  Dismissed    0  Other 
0  Filed  without  change  of  plea 

Incarceration  status: 

0  Straight  probation   0  Suspended  sentenc 

0  Split  sentence        0  Commmed 


CTJ  Mos. 


D  Days  (check  only) 


Institution  and  time: 

Cedar  Junction 
I  I   I    Yrs.  Min.  to 
Concord 

rm  Yrs 

^  House 
I   I   I  Mos 


m    Yrs  Max 


□  Days  (check  onry 


PART  III  Attorney  Post  Trial  Actions: 

Timely  Notice  of  appeal  filed? 

□ 

Yes 

Date  □ 

No 

Timely  motion  to  revise  and  revoke  filed  or  to  be  filed? 

□ 

Yes 

□ 

No 

Motion  for  new  trial  filed  or  to  be  filed? 

□ 

Yes 

□ 

No 

DISPOSITIONAL  REPORT  FORM 
INSTRUCTIONS  TO  ATTORNEY 


(Numbers  on  sample  correspond  to  numbers  below.) 

This  form  is  the  last  page    (goldenrod  copy)    of  the  Notice  of 

Assignment   of  Counsel    (NAC)    Form,    so  the   front  of  this  form 

is  completed  by  the  assigning  court.  Submit  this  form  only 
at  the  conclusion  of  trial-level  representation. 

(1)  Enter  date  of  disposition,  disposing  court  code  (see 
pages  115-121)  ,  and  enter  "J"  after  code  if  district 
court  jury  session  and  name  of  disposing  judge.  Check 
appropriate  box  as  to  whether  client  committed. 

(2)  Check  applicable  box  showing  status  of  case. 
FOR  CIVIL  CASES:    STOP  HERE  AND  SUBMIT  WITH  RFP 
FOR  CRIMINAL  CASES:    COMPLETE  THE  FOLLOWING: 

(3)  Check  all  boxes  which  apply  to  any  stage  of  the  case. 

(4)  Check  box  showing  how  case  was  disposed. 

(5)  Charges:   In  the  order  in  which  charges  are  shown  on 

reverse,   check  relevant  boxes  for  each  charge. 
For  example : 

(6)  Result:     Check  box  applicable  to  this  charge.     If  Guilty 

Lesser  Included,  enter  offense  code  for  offense 
(see  pages  105-113). 

Incarceration  Status:  Check  box  applicable  to  this 
charge . 

Institutional  Time:     Enter  number  of  years  or  months 
under  appropriate  institution.     If  less  than 
a  month  in  House,   check  "Days"  box. 

For  subsequent  charges,  in  order  listed  on  reverse) 
check  applicable  boxes.  If  dispositions  in  these 
charges  are  identical  and  concurrent,  only  check  that 
box;  there  is  no  need  to  provide  the  additional 
information . 

(7)  Check   applicable  boxes   and  enter   filing  date   of  notice 
of  appeal. 
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B.    INDIGENT  COURT   COSTS  FUND 
M.G.L.    c.261,  §§27A-G 


Zealous  advocacy  often  requires  incurring  expenses  in 
preparing  and  presenting  a  client's  case.  For  example,  it 
may  be  advisable  to  obtain  an  expert  witness  or  an 
interpreter,      or      a      blood     analysis.  Attorneys  should 

familiarize  themselves  with  M.G.L  c.261,  §§27A-G,  which 
provides  for  payment  of  expenses  through  the  Indigent  Court 
Costs  Fund.  Note  that  it  is  necessary  to  obtain  prior 
written  approval  from  the  judge  for  expenses,  by  filing  a 
motion  under  this  statute.  The  motion  must  be  accompanied  by 
an  affidavit  of  indigency  or  a  Notice  of  Assignment  of 
Counsel  form  and  a  supporting  affidavit  of  counsel.  Counsel 
should  research  the  law  and  prepare  an  argument  for  hearing 
before  the  judge  on  this  motion;  if  the  motion  is  denied,  the 
attorney  should  appeal  the  motion  to  either  the  Superior  or 
Appeals  Court,  depending  on  which  court  has  jurisdiction  (see 
MGL  c.261,  §27D) .  Counsel  should  not  engage  the  services  of 
an  expert,  or  incur  such  expenses  until  s/he  has  received 
written  court  approval  for  the  requested  funds  under  this 
statute . 

The  text  of  the  statute,  sample  motions  and  information 
regarding  payment  follow. 
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COURT  COSTS  OF  INDIGENT  PERSONS 


Cross  References — 

Statutory  provision  for  submittal  of  court  costs  of  indigent  persons  to  state 
treasurer,  see  ALM  GL  c  35  §  12. 

Applicability  of  the  following  sections  to  indigent  defendants  in  criminal 
prosecutions,  see  ALM  GL  c  280  §  4. 

§  27A.  Definitions. 

As  used  in  sections  twenty-seven  A  to  twenty-seven  G,  inclusive,  the 
following  words  shall  have  the  following  meanings: 

"Indigent",  (a)  a  person  who  receives  public  assistance  under  the 
Massachusetts  Aid  to  Families  with  Dependent  Children,  General 
Relief  or  Veteran's  Benefits  programs  or  receives  assistance  under 
Title  XVI  of  the  Social  Security  Act,  or  the  Medicaid  Program,  42 
USC  1396,  et  seq.,  or  (b)  a  person  whose  income,  after  taxes,  is  one 
hundred  twenty-five  per  cent  or  less  of  the  current  poverty  thresh- 
old annually  established  by  the  Community  Services  Administration 
pursuant  to  section  six  hundred  twenty-five  of  the  Economic  Oppor- 
tunity Act,  as  amended,  or  (c)  a  person  who  is  unable  to  pay  the  fees 
and  costs  of  the  proceeding  in  which  he  is  involved,  or  is  unable  to 
do  so  without  depriving  himself  or  his  dependents  of  the  necessities 
of  life,  including  food,  shelter  and  clothing. 

"Fees  and  costs",  fees  and  costs  shall  not  include  attorneys'  fees. 

"Normal  fees  and  costs",  the  fees  and  costs  a  party  normally  is 
required  to  pay  in  order  to  prosecute  or  defend  the  particular  type 
of  proceeding  in  which  he  is  involved  shall  include,  but  not  be  limited 
to,  the  following:  in  all  civil  cases,  filing  or  entry  fees,  including  the 
surcharges  required  by  section  four  C  of  chapter  two  hundred  and 
sixty-two;  fees  and  related  costs  for  service  of  process,  including 
publications  of  a  citation  when  publication  is  ordered;  fees  and  costs 
for  the  issuance  or  service  of  a  subpoena  and  witness  fees  for  trial 
or  deposition;  jury  trial  fees;  removal  fees;  costs  assessed  in  a  bill  of 
costs;  in  equity,  fees  for  the  issuance  of  an  injunction,  restraining 
order,  writ  or  other  process;  in  the  probate  and  family  court 
department,  fees  for  an  amendment  of  record. 

"Extra  fees  and  costs",  the  fees  and  costs,  in  addition  to  those  a 
party  is  normally  required  to  pay  in  order  to  prosecute  or  defend  his 
case,  which  result  when  a  party  employs  or  responds  to  a  procedure 
not  necessarily  required  in  the  particular  type  of  proceeding  in 
which  he  is  involved.  They  shall  include,  but  not  necessarily  be 
limited  to,  the  cost  of  transcribing  a  deposition,  expert  assistance 
and  appeal  bonds  and  appeal  bond  premiums. 

"Clerk",  the  clerk  or  an  assistant  clerk  or  the  register  or  an  assis- 
tant register. 
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§  27B.     Affidavit  of  Indigency  and  Request  for  Waiver. 

Upon  or  after  commencing  or  answering  to  any  civil,  criminal  or 
juvenile  proceeding  or  appeal  in  any  court,  including  but  not  limited  to 
civil  actions,  proceedings  for  divorce  or  separate  support,  summary  and 
supplementary  processes,  and  proceedings  upon  petitions  to  vacate,  for 
review  or,  upon  appeal  in  a  criminal  case,  any  party  may  file  with  the 
clerk  an  affidavit  of  indigency  and  request  for  waiver,  substitution  or 
payment  by  the  commonwealth  of  fees  and  costs  upon  a  form  pre- 
scribed by  the  chief  justice  of  the  supreme  judicial  court  and  in  accor- 
dance with  the  standards  set  forth  in  sections  twenty-seven  C  to 
twenty-seven  F,  inclusive,  and  sworn  to  under  oath  by  the  affiant. 

An  indigent  party  may  subsequently  file  one  or  more  supplementary 
affidavits  requesting  the  waiver,,  substitution  or  payment  by  the  com- 
monwealth of  fees  and  costs  not  previously  granted  at  any  time  while 
the  case  is  still  pending  in  the  original  court  or  elsewhere. 

§  27C.  Court's  Findings  as  to  Indigency;  Hearings;  Posting  of 
Notice  of  Indigency  Limits. 

(1)  If  the  affidavit  is  filed  with  the  complaint  or  other  paper  initiating 
the  proceeding,  the  clerk  shall  receive  the  complaint  or  other  paper  for 
filing  and  proceed  as  if  all  regular  filing  fees  had  been  paid.  Such  filing 
shall  be  conditional  until  either  (a)  the  affidavit  is  granted  or  (b)  if  the 
affidavit  is  denied,  the  payment  of  necessary  and  regular  filing  fees  is 
made  within  five  days  of  the  denial  of  the  affidavit,  or  such  further 
time  as  the  court  may  allow,  or  within  five  days  of  the  denial  of  any 
appeal  relating  to  the  affidavit,  whichever  is  later. 

(2)  If  the  affidavit  appears  regular  and  complete  on  its  face  and 
indicates  that  the  affiant  is  indigent,  as  defined  in  section  twenty-seven 
A,  and  requests  a  waiver,  substitution  or  payment  by  the  common- 
wealth, of  normal  fees  and  costs,  the  clerk  shall  grant  such  request 
forthwith  without  hearing  and  without  the  necessity  of  appearance  of 
any  party  or  counsel. 

(3)  If  the  affidavit  does  not  appear  to  satisfy  the  condition  of 
paragraph  (2),  the  clerk  or  register  shall  forthwith  bring  the  affidavit 
to  the  attention  of  the  justice  or  judge,  as  the  case  may  be.  The  justice 
or  judge  may  grant  such  request  forthwith  or  may  have  the  clerk  or 
register  notify  the  affiant  that  a  hearing  will  be  held  on  the  affidavit 
within  five  days.  If  it  .appears  at  the  hearing  that  there  is  a  serious 
question  as  to  the  affiant's  indigency,  as  defined  in  section  twenty-seven 
A,  then  before  making  a  finding  of  indigency,  the  court  shall  consider 
the  following  facts  with  respect  to  the  applicant  as  of  the  time  of 
hearing,  in  the  immediate  past  and  with  respect  to  the  immediate 
future;  his  age,  education,  training,  physical  and  mental  ability  and 
number  of  dependents;  gross  and  net  income;  regular  and  extraordi- 
nary expense,  if  any;  assets  and  liabilities;  whether  or  not  he  is  a  re- 
cipient of  public  assistance  and  for  what  purposes;  and  any  other  facts 
which  are  relevant  to  the  applicant's  ability  to  pay  court  costs. 
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(4)  If  the  court  makes  a  finding  of  indigency,  it  shall  not  deny  any 
request  with  respect  to  normal  fees  and  costs,  and  it  shall  not  deny  any 
request  with  respect  to  extra  fees  and  costs  if  it  finds  the  document, 
service  or  object  is  reasonably  necessary  to  assure  the  applicant  as 
effective  a  prosecution,  defense  or  appeal  as  he  would  have  if  he  were 
financially  able  to  pay.  The  court  shall  not  deny  any  request  without 
first  holding  a  hearing  thereon;'  and  if  there  is  an  appeal  pursuant  to 
section  twenty-seven  D  following  a  denial,  the  court  shall,  within  three 
days,  set  forth  its  written  findings  and  reasons  justifying  such  denial, 
which  document  shall  be  part  of  the  record  on  appeal. 

(5)  The  clerk  of  each  court  shall  conspicuously  post  in  the  part  of  his 
office  open  to  the  public  a  notice  informing  the  public  in  plain  language 
of  the  availability  of  waiver,  substitution  or  payment  by  the  common- 
wealth of  fees  and  costs  for  indigent  persons. 
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§  27D.     Appeals  from  Denial  of  Relief  from  Costs  and  Fees. 

In  any  case  where  the  court  denies  a  request  for  waiver,  substitution  or 
payment  by  the  commonwealth  of  fees  and  costs,  pursuant  to  section 
twenty-seven  C  or  any  other  provision  of  law,  the  applicant  may  take  an 
appeal  as  hereafter  provided.  If  the  matter  arises  in  the  superior,  the  land, 
the  probate  or  the  housing  court  departments,  the  appeal  shall  be  to  a  single 
justice  of  the  appeals  court  at  the  next  sitting  thereof;  and  if  the  matter 
arises  in  the  district,  municipal,  or  juvenile  court  departments,  the  appeal 
shall  be  to  the  superior  court  sitting  in  the  nearest  county  or  in  Suffolk 
county.  Upon  being  notified  of  the  denial  the  applicant  shall  also  be  advised 
of  his  right  of  appeal,  and  he  shall  have  seven  days  thereafter  to  file  a  notice 
of  appeal  with  the  clerk  or  register.  Upon  receipt  of  notice  of  appeal  timely 
filed  the  clerk  or  register  shall  forthwith  notify  the  judge  or  justice,  who 
shall  within  three  days  set  forth  his  written  findings  and  reasons  as  provided 
in  paragraph  (4)  of  section  twenty-seven  C.  The  court  denying  the  request 
may,  with  or  without  motion,  stay  proceedings  pending  appeal  or  issue  any 
other  order  or  process  to  preserve  the  rights  of  the  parties  pending  the 
appeal.  The  clerk  or  register  shall  then  forward  the  affidavit  and  request, 
the  court's  findings  and  reasons  for  denial  and  any  other  documents  on  file 
relevant  to  the  appeal,  to  the  clerk  of  the  court  deciding  the  appeal,  who, 
upon  receipt  thereof,  shall  refer  the  matter  to  the  court  for  speedy  decision 
and  shall  promptly  notify  the  applicant  of  such  decision.  The  court  deciding 
the  appeal  may  enter  a  stay  or  revoke  an  existing  stay  or  other  order,  and 
its  decision  shall  be  final  with  respect  to  such  request. 


§  27E.     Obligation  to  Repay  Waived  Costs  and  Fees,  etc. 

Any  party  on  whose  behalf  any  fees  or  costs  have  been  waived  or 
paid  by  the  commonwealth  pursuant  to  sections  twenty-seven  C  or 
twenty-seven  F,  or  both,  shall  repay  the  total  amount  thereof  to  the 
clerk  or  register  of  the  court  if  said  party  shall  have  recovered,  as  a 
result  of  the  proceeding  in  which  said  fees  or  costs  were  waived  or 
paid,  an  amount  in  excess  of  three  times  the  total  amount  of  said  fees 
and  costs.  In  any  case  in  which  any  fees  or  costs  have  been  so  waived 
or  paid,  the  court,  upon  the  waiver  or  payment  of  any  such  fees  or 
costs  shall  notify  all  parties  of  the  total  amount  of  said  fees  and  costs 
to  date  and  that  any  money  judgment  or  settlement  in  favor  of  the 
party  for  whom  said  fees  or  costs  were  waived  or  paid  which  exceeds 
three  times  the  total  amount  thereof  shall  be  deposited  with  the  clerk 
or  register  of  the  court  in  the  following  manner.  Any  party  obligated 
to  pay  any  judgment  or  settlement  exceeding  three  times  the  total 
amount  of  said  fees  and  costs,  or  any  portion  of  such  a  judgment  or 
settlement,  shall  pay  to  the  clerk  or  register  the  total  amount  of  said 
fees  or  costs,  or  if  more  than  one  party  is  so  obligated,  his  proportional 
share  thereof,  and  deduct  the  same  from  such  judgment  or  settlement. 
The  clerk  or  register  shall  notify  all  parties  when  the  total  amount  of 
fees  and  costs  has  been  so  reimbursed.  When  said  notification  is 
received  by  the  party  obligated  to  pay  such  judgment  or  settlement  or 
portion  thereof,  or  if  no  such  notification  is  received  after  the  expira- 
tion of  thirty  days  after  the  payment  by  said  party  of  such  fees  or 
costs  or  his  share  thereof,  said  party  shall  promptly  forward  the 
remainder  of  the  judgment  or  settlement  to  the  party  entitled  to  it. 
This  procedure  shall  not  be  construed  to  excuse  any  person  on  whose 
behalf  any  fees  or  costs  have  been  waived  or  paid  from  the  obligation 
to  repay  the  same  as  provided  in  this  section. 


§  27F.  Alternative  Means  of  Providing  Document,  Service,  or 
Object  to  Reduce  Costs. 

The  court  may,  upon  its  own  motion  or  that  of  any  party,  order 
that  the  document,  service  or  object  for  which  a  normal  or  extra  fee 
or  cost  would  be  charged  shall  be  provided  by  an  alternative  means  at 
lower  or  no  cost,  if  the  substitute  thereby  provided  is  substantially 
equivalent  and  the  provision  thereof  does  not  materially  impair  the 
rights  of  any  party.  In  any  such  order  the  court  may  direct  payment 
by  the  commonwealth  of  the  cost  of  any  substitute  to  the  same  extent 
that  the  court  would  but  for  this  section  have  ordered  payment  by  the 
commonwealth  for  the  document,  service  or  object  in  question. 


§  27G.  Receipt  and  Transmission  of  Bills  and  Vouchers  Cov- 
ering Fees  Paid  for  Indigent. 

The  clerk  shall  receive  from  any  indigent  party  or  his  attorney  all 
bills  and  vouchers  for  any  document,  service  or  object  rendered  to  said 
party  for  which  an  order  for  payment  by  the  commonwealth  has  been 
issued,  and  shall  transmit  said  bills  and  vouchers  and  an  attested  copy 
of  said  order  to  the  office  of  the  chief  administrative  justice  who  shall 
make  prompt  payment  thereon. 

The  office  of  the  chief  administrative  justice  shall  keep  a  record  of 
all  payments  or  waivers  made  pursuant  to  the  section  and  of  all 
repayments  made  pursuant  to  section  twenty-seven  E,  including 
therein  the  name  of  the  party,  his  attorney  if  any,  the  names  and 
addresses  of  the  person  or  persons  to  whom  payment  is  made,  the  dates 
each  was  rendered  to  the  party  and  the  charge  for  each,  and  the  dates 

payment  was  made  by  the  office  of  the  chief  administrative  justice 
This  record  shall  be  a  public  record. 

The  office  of  the  chief  administrative  justice  shall  on  or  before 
December  first  of  each  year  make  a  written  report  to  the  general  court 
indicating  the  amounts  and  purposes  of  all  expenditures  under  sections 
twenty-seven  A  to  twenty-seven  G,  inclusive,  and  making  such  recom- 
mendations for  change  in  the  law  as  he  deems  necessary. 
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EXPERT  ISSUES   IN  INDIGENT  CRIMINAL  DEFENSE 

HOW  TO  OBTAIN  THE  ASSISTANCE  OF  AN  EXPERT  WITNESS 


Statutory  provisions  for  the  payment  of  fees  and  costs  on 
behalf  of  indigent  criminal  defendants  are  found  in  G.L. 
c.261,  §§27A-G.  In  order  to  obtain  funds,  it  must  be  shown 
that : 

1.  The  defendant   is   indigent.      This  can  be  established 
by  affidavit,    either  by  the  defendant  himself  or  by 
defense  counsel  asserting  that  counsel  was  appointed 
upon    the    finding    that    the    defendant    is  indigent 
(specify  court  and  date  of  indigency  determination) ; 

2.  The  requested  expenses  are  "reasonably  necessary  to 
assure  the  applicant  as  effective  a  ...  defense  . . . 
as  he  would  have  if  he  were  financially  able  to 
pay."  G.L.  c.261,  §§27C(4).  "The  test  is  whether 
the  item  is  reasonably  necessary  to  prevent  the 
party  from  being  subjected  to  a  disadvantage  in 
preparing  or  presenting  his  case  adequately,  in 
comparison  with  one  who  could  afford  to  pay  for  the 
preparation  which  the  case  reasonably  requires." 
Commonwealth  v.  Lockley ,  381  Mass.  156,  160-161 
(1980)  . 

To  obtain  authorization  for  the  payment  of  an  expert,  a 
written  motion  must  be  filed  which,  pursuant  to  Mass.  R. 
Crim.  ?.  13  ("Pretrial  Motions"),  should  state  the  amount  of 
money  needed,  the  purpose  of  the  expenditure,  and  why  the 
expenditure  is  "reasonably  necessary."  Accompanying  the 
motion  must  be  an  affidavit  detailing  the  "facts  relied  upon 
in  support  of  the  motion  and  signed  by  a  person  with  personal 
knowledge  of  the  factual  basis  of  the  motion."  Mass.  R. 
Crim.      P.      13(a)  (2)  .  In     order     to     make     the  necessary 

representations  in  the  affidavit  concerning  costs  of 
services,  a  preliminary  discussion  with  the  expert  is 
desirable  if  not  indeed  required.  Although  the  authorizing 
statute  decrees  that  the  court  "shall  not  deny  any  request 
with  respect  to  extra  fees  or  costs  if  it  finds  the  document, 
service  or  object  is  reasonably  necessary"  (and  "shall  not 
deny  any  request  without  first  holding  a  hearing  thereon"), 
G.L.  c.261,  §27C(4),  appellate  courts  have  scrutinized 
affidavits  in  this  context  and  have  on  occasion  found  them 
inadequate . 

EX  PARTE  MOTION 

On  occasion,  the  defense  may  have  an  interest  in  having  the 
motion  for  expenses  heard  ex  parte .  In  this  event,  a  motion 
for  an  ex  parte  hearing  on  the  motion  for  expenses  should  be 
filed. 

Two   major   principles    support    ex   parte    determination    of  the 
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motion.  First,  it  is  beyond  question  that,  but  for  the 
defendant's  indigence,  he  would  not  be  placed  in  the  position 
of  being  required  to  reveal  to  the  Commonwealth  what  pretrial 
preparation  was  being  undertaken,  for  example,  toward 
cross-examination  of  a  Commonwealth  witness.  "Equal 
protection  of  the  laws"  is  dishonored  by  this  disparity.  See 
Fourteenth  Amendment,  United  States  Constitution;  Article  1, 
Declaration  of  Rights.  Second,  any  procedure  prescribed  for 
obtaining  funds  must  not  obligate  the  defendant  to  furnish 
evidence  against  himself  in  violation  of  constitutional 
guarantees.  Fifth  Amendment,  United  States  Constitution; 
Article  12,   Declaration  of  Rights. 

Although  caselaw  construing  G.L.  c.261,  §§27A-D  has 
established  no  "right"  per  se  to  an  ex  parte  hearing,  it  has 
at  least  been  recognized  that  "the  prosecution  has  no  proper 
role  to  play  in  a  defendant's  motion  for  defense  funds." 
Commonwealth  v.  Dotson  402  Mass.  135,  187  (1988).  See  also 
Blazo  v.  Superior  Court,  366  Mass.  141,  145  n.8  (1974T; 
United  States  v.  Meriwether,  486  F.2d  498,  505-506  (5th  Cir. 
1973)  ;  Commonwealth  v.  Haggertv,  400  Mass.  437,  441  (1987)  ; 
and  Mass.   R.    Crim.   P.  14(a)(3)(A). 


APPELLATE  REVIEW  OF  DENIAL  OF  MOTION  FOR  FUNDS: 
M.G.L.    c.261,  S27D. 


1.  After  notice  of  the  denial,  a  notice  of  appeal  must 
be  filed  within  seven  days.  This  notice  of  appeal 
must  be  filed  in  the  office  of  the  clerk  of  the 
court  which  heard  the  motion. 


2 .  A  stay  of  proceedings  pending  appellate  resolution 
of  the  funds  issue  should  also  be  requested. 

3.  The  judge  must  file  written  findings  concerning  his 
denial  of  the  motion  within  three  days  of  receiving 
the  notice  of  appeal. 

4  .  The  clerk  will  forward  the  motion  and  findings  to 
the  single  justice  of  the  Appeals  Court  if  the 
motion  was  denied  in  Superior  Court,  br  to  the 
Superior  Court  if  the  motion  was  denied  in  District 
or  Juvenile  Court.  A  hearing  of  the  appeal  will  be 
scheduled  by  the  clerk  of  the  applicable  appellate 
forum . 

CAUTION:  Defense  counsel  should  be  aware  of  the  limits  of 
reciprocal  discovery  in  this  context  and  should  be 
prepared  to  fight  against  encroachments.  The 
Commonwealth  cannot  discover,  via  "reciprocal 
discovery, "  the  identity  or  opinion  of  an  expert 
witness  when  the  expert  was  retained  by  the 
defendant  and  will  not  be  used  as  a  witness  at  trial 
because  his  opinion  is  unfavorable.  Haggerty ,  supra ,  400 
Mass.   at  441. 
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COMMONWEALTH  OF  MASSACHUSETTS 

SUFFOLK, ss.  SUPERIOR  COURT  DEPARTMENT 

NO  . 

COMMONWEALTH 
v . 

[CLIENT] 
MOTION  FOR  EXPENSES 

Now  comes  the  defendant  in  the  above -entitled  matter  and 
moves  this  Court,  pursuant  to  M.G.L.  c.261,  §27C,  to  authorize 
payment  not  to  exceed  five  hundred  dollars  ($500)  to  John  Doe,  a 
fingerprint  expert. 

The  defendant  states  that  the  requested  funds  are 
"reasonably  necessary  to  assure  [him]  as  effective  a  ...  defense 
as  he  would  have  if  he  were  financially  able  to  pay."  M.G.L. 
c.261,  §27C(1) ;  Commonwealth  v.  Bolduc,  383  Mass.  744,  748 
(1981),   Commonwealth  v.   Locklev,   381  Mass.    156,    164  (1980). 

[CLIENT] 

By  his  attorney: 


[Attorney  Name] 
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COMMONWEALTH  OF  MASSACHUSETTS 

SUFFOLK, ss.  SUPERIOR  COURT  DEPARTMENT 

NO. 

COMMONWEALTH 
v . 

[CLIENT] 


AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR  EXPENSES 


I,    [Attorney  Name] ,   depose  and  say  that: 

Defendant  was  found  indigent  by  a  justice  of  the 
Suffolk  Superior  Court  at  his  arraignment  on 
[Date]  .  The  defendant  remains  indigent  and  has  no 
funds  to  engage  the  services  of  a  fingerprint 
expert . 

Discovery  provided  by  the  Commonwealth  indicates 
that  fingerprint  evidence  will  be  relevant  in  this 
case  and  the  Commonwealth  intends  to  call  a 
fingerprint  expert  to  testify  at  trial . 

John  Doe  is  a  qualified  expert.  I  have  discussed 
with  him  the  issues  in  this  case  and  he  has 
advised  me  that  the  cost  of  analyzing  the 
fingerprint  evidence  and  preparing  a  report  will 
be  five  hundred  dollars  ($500.00).  Additional 
funds  will  be  needed  to  compensate  him  for  his 
time  if  it  becomes  necessary  for  him  to  appear  in 
court . 

The  above  is  true  to  the  best  of  my  information  and  belief 
and  is  signed  under  the  pains  and  penalties  of  perjury. 


2  . 


[Attorney  Name] 
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TYPES   OF  EXPENSES  AND  RATES 

Interpreters 

The  Committee  pays  for  interpreter  and  sign  language  OUT 
OF  COURT  services  which  have  been  requested  and  allowed 
by  motion  filed  by  the  defense  attorney  on  behalf  of 
their  indigent  client,  at  the  rates  set  by  the  Court 
Interpreter  Services  Committee  of  the  Trial  Court 
pursuant  to  M.G.L.  ch.221C.  For  further  information  on 
rates  and  availability,  please  contact  the  Office  of 
Court  Interpreter  Services,    742-8383,   ext.  343. 

Requests  for  compensation  of  services  should  be 
submitted  to  the  Committee  for  Public  Counsel  Indigent 
Court  Cost  Department,  by  the  interpreter  on  a  signed 
payment  voucher  form  which  includes  an  itemization  of 
dates,  hours,  type  of  services  and  rate  and  a  copy  of 
the  allowed  motion,  within  30  days  of  completion  of 
services . 

Transcripts 

The  Committee  pays  for  transcriptions,  which  have  been 
requested  and  allowed  by  motion,  filed  by  the  defense 
attorney  on  behalf  of  their  indigent  client,  or  which 
have  been  requested  by  the  court  as  a  direct  result  of 
the  defense  attorney's  motion  to  appeal,  at  the 
following  rates: 

Transcripts  from  notes  are  paid  at  the  rate  of  $3.00  per 
page  for  an  orginally  produced  (first  time  produced) 
page  and  $1.00  per  page  for  a  copy.  Expedited  or  daily 
rates  are  $4.50  per  page  for  an  originally  produced 
(first  time  produced)  page  and  $1.50  per  page  for  a  copy 
but  the  allowed  motion  must  specifically  note  that  the 
request  was  expedited.  Transcripts  from  tapes  are  paid 
at  the  rate  of  $3.00  per  page,  per  original  and  .75  per 
page  for  a  copy. 

Please  note:  the  Committee  for  Public  Counsel  will 
reimburse  for  one  copy  only  at  the  transcription  rate. 
Additional  copies  should  be  limited  to  only  those  which 
are  absolutely  necessary  and  should  be  produced  at  a 
photocopying  rate  (maximum  .10  per  page).  Postage, 
handling,  bindings  and  travel  expenses  are  not 
reimbursed . 

Requests  for  compensation  of  services  should  be 
submitted  to  the  Committee  for  Public  Counsel  Indigent 
Court  Cost  Department,  by  the  transcriber  on  a  payment 
voucher  form  which  includes  the  date(s)  of  the  original 
hearing (s),  the  date  the  transcript  was  delivered,  the 
total  number  of  pages  produced,  a  copy  of  the  allowed 
MGL  261,  27a-g  motion  OR  the  court  order  to  produce  the 
transcript     and     proof     of     indigency     (see     section  on 
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acceptable  "proofs"),  within  30  days  of  completion  of 
services . 

Court  Reporter  Attendance 

The  Committee  will  pay  for  the  attendance  of  a  Court 
Reporter,  which  has  been  requested  and  allowed  by  motion 
filed  by  the  defense  attorney  on  behalf  of  their 
indigent  client,   at  the  rate  of  $104.23  per  day. 


Requests  for  compensation  of 
by    the    vendor,  accompanied 
should    be    submitted  within 
services . 


services  must  be  submitted 
by  an  allowed  motion  and 
30    days    of    completion  of 


Public  Notices 

The  Committee  will  pay  for  Public  Notices  which  have 
been  requested  by  the  defense  attorney  on  behalf  of 
their  indigent  client. 

A  copy  of  the  actual  notice  or  an  invoice  (showing  the 
name  of  the  newspaper,  number  of  lines,  days  printed, 
and  rates)  and  proof  of  client  indigency  must  be 
included  with  the  request  for  payment . 

Service  and  Summons 

Requests  for  Service  and  Summons  made  by  the  defense 
attorney  on  behalf  of  their  indigent  client  will  be  paid 
at  the  rate  allowed  under  MGL  262  s8 .  A  complete 
itemization  of  dates,  rates,  mileage,  party  served, 
proof  of  indigency  and  party  requesting  the  service, 
must  be  noted  on,   or  attached  to,   the  payment  voucher. 

Note  to  attorneys:  please  be  advised  that  we  will 
reimburse  you  for  costs  incurred  regarding  service  and 
summons  up  to  the  amount  allowed  by  MGL  262  s8  only. 
Please  notify  your  vendor  as  to  the  correct  billing  rate 
prior  to  contracting  services. 

Pyschiatric  examinations,  Medical/Lab  testing.  Private 
Investigators ,   Expert  Witnesses  or  Expert  Analysis 

The  Committee  will  pay  for  any  of  the  above  noted 
services  if  they  have  been  requested  and  allowed  by 
motion  filed  by  the  defense  attorney  on  behalf  of  their 
indigent  client,  at  an  amount  not  to  exceed  the  allowed 
motion . 

The  attorney  is  asked  to  ensure  that  these  services  are 
ones  which  are  reasonably  necessary  to  assure  the  client 
as  effective  a  defense  as  s/he  would  have  if  s/he  were 
financially  able  to  pay. 

Requests  for  compensation  of  services  must  be  submitted 
by  the  vendor  on  a  payment  voucher  form,    accompanied  by 
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an  allowed  motion  of  MGL  261  s27a-g,  including-  an 
itemization  of  dates,  hours  and  rates,  and  submitted 
within  30  days  of  completion  of  services.  Lump  sum  or 
flat  fee  billing  will  be  rejected  for  further 
itemization . 


PAYMENT  FROM  INDIGENT  COURT  COSTS  FUND 

The  company  or  person  who  performed  services  may  submit 
a  Commonwealth  Payment  Voucher  (PV)  to  be  paid  directly 
to  the  provider  of  the  services.  If  the  attorney  has 
already  paid  the  company  or  person  for  their  services, 
the  attorney  may  submit  a  PV  in  order  to  be  reimbursed. 
Documentat  ion  of  that  payment  must  accompany  the  PV . 
See  information  on  documentation,  infra. 

A  sample  PV  follows,  along  with  instructions  for 
completion . 
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PAYMENT  VOUCHER  (PV) 
INSTRUCTION  FOR  COMPLETION 

(Numbers  on  sample  form  correspond  to  numbers  below.) 

Note   that   the   term  vendor   is   used  below   in   reference  to 
the  person  or  company  seeking  reimbursement . 

REMINDER:  THE  COMMONWEALTH  FISCAL  YEAR  RUNS  FROM  JULY  1  THROUGH 
JUNE  30.  PLEASE  SUBMIT  SEPARATE  PVs  FOR  EACH  FISCAL  YEAR  OF 
SERVICE. 

1.  Vendor's  Certification:  Requires  the  original  signature 
of  either  the  provider  of  the  services  or  the  attorney, 
depending  on  who  is  seeking  reimbursement. 

2.  Dept :  CPC-  when  billing  the  Committee  for  Public 
Counsel 

3.  Vendor  Invoice  Number:  Critical  to  the  vendor  payment 
reconciliation  process.  The  first  three  digits  will 
always  be  the  court  code  (see  court  listing)  .  The  next 
nine  digits  should  be  whatever  the  vendor  uses  to 
identify  this  particular  job.  This  number  (or  name)  will 
appear  on  your  check  stub  under  payment  reference.  On 
the  sample,  the  court  is  Suffolk  Superior  (481)  and  the 
number  is  the  attorneys  Notice  of  Assignment  of  Counsel 
number . 

4.  Vendor  Code:  A  vendor  code  must  be  established  and  on 
file  with  the  Commonwealth  before  a  vendor  can  be  paid 
(see  vendor  code  information) .  The  vendor  code  indicates 
the  person  to  whom  the  payment  will  be  issued,  usually 
it's  the  vendor  providing  the  services.  However,  if  the 
attorney  is  requesting  reimbursement  for  previous  vendor 
payments  made  (proof  of  vendor  payment  and  detail  of 
services  must  be  attached)  they  should  enter  their 
vendor  code  in  this  area. 

5.  Vendor  Name  and  Address:  Name  and  address  of  the  person 
whose  vendor  code  is  listed.  The  Committee  must  receive 
written  notification  of  address  changes  at  least  3  weeks 
prior  to  the  change  becoming  effective,  (see  vendor  code 
information) 

6.  Quantity:  How  many  units  of  work  were  provided,  hours, 
copies,  etc. 

7.  Description: 

a.  Client  name 

b .  Court 

c.  Vendor's  name 
reimbursement 
Attorney's  name 

d.  Service  Type 
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if  the  attorney  is  requesting 
if  vendor  is  requesting  compensation 


e.     Required  attachments    (see  below) 


8.  Unit  Price:      Cost  per  unit,  $25.00/hour, 
$1.00/copy,  etc. 

9.  Amount:     Total  of  unit  times  quantity 

10.  Amount:  Total  reimbursement  requested 

11.  Dates  of  Services:  Dates  when  services  were  actually 
rendered  or  delivered  (in  the  case  of  transcripts  or 
reports).  SEPARATE  PV's  MUST  BE  SUBMITTED  FOR  EACH 
FISCAL  YEAR  OF  SERVICE  (fiscal  year  runs  from  7/1  to 
6/30) . 


Documentation  and  Attachments 
The  following  information  must 
to  be  processed: 


be   included  in  order  for  a  PV 


1.  Proof  of  indigency:  A  copy  of  the  affidavit  of  indigency, 
OR  the  allowed  motion  which  speaks  to  the  MGL  261,  27a-g  the 
Indigent  Court  Cost  Fund,  OR  a  copy  of  docket  entries  noting 
the  clients  indigent  status,  OR  a  copy  of  the  attorney's 
notice  of  assignment  OR  the  name  and  office  location  of  a 
Public  Defender  staff  attorney. 

2.  Copy  of  the  allowed  motion  where  required  as  specified  in 
prior  expense  details. 

3.  For  attorney  reimbursement -proof  of  payment:  When  an 
attorney  requests  payment  for  expenses  monies  cannot  be 
advanced.  A  clear  proof  of  payment  is  required  either  in  the 
form  of  a  cancelled  check  or  a  signed  paid  receipt  that 
clearly  shows  that  the  person  or  company  providing  the 
services  has  been  paid  prior  to  the  attorney's  request  for 
reimbursement . 

Bills  lacking  required  documentation  will  be  returned  to  the 
attorney . 

4.  For  unusual  expenses,  by  type  or  cost,  permission  of  the 
Deputy  Chief  Counsel  of  the  Private  Counsel  Division,  is 
required  prior  to  incurring  costs.  Failure  to  seek  prior 
approval  will  affect  the  reimbursement  process  for  such 
expenses . 

Timely  Submission  of  bills: 

All  bills  must  be  submitted  within  30  days  of  completion  of 
services.  An  "end  of  fiscal  year"  bill  must  be  submitted  to 
this  office  by  August  1  for  all  work  provided  through  6/30  on 
all  active  cases. 

Quest  ions 

Expense  questions  or  requests   should  be  submitted   in  writing 
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to  : 


The  Committee  for  Public  Counsel  Services 
470  Atlantic  Ave,    Suite  700 
Boston  MA  02210 

Attention:    Indigent  Court  Cost  Department 
Vendor  Code  Information 

Any  and  all  vendors  wishing  to  do  business  with  the  state 
must  establish  and  maintain  a  current  vendor  code  and 
address.  This  information  indicates  where  and  to  whom  the 
payment  (and  the  1099  form)  should  be  sent.  It  is  critical  to 
notify  us  immediately  of  any  vendor  information  changes  (last 
name,  address,  etc)  These  notifications,  or  requests  for 
changes,  must  be  submitted  on  the  required  forms  (see  below), 
under  separate  cover,  to  this  office,  attention:  Vendor  File 
Maintenance.  Requests  for  changes  or  updates  should  not  be 
attached  to,  or  noted  on,  a  Request  for  Payment  form,  Payment 
Voucher  form  or  a  Notice  of  Assignment.  Attorneys  who  accept 
assignments  through  a  firm,  are  advised  to  use  the  firm' s 
federal  tax  ID  number  to  ensure  that  the  1099  is  issued  to 
the  proper  party. 

**************************** 

The  following  documents  must  be  attached  in  order  for  a 
PV  to  be  processed. 

1.  Proof  of  Indigency:  An  Affidavit  of  Indigency,  a  motion 
authorizing  Commonwealth  payment  of  fees  due  to  client's 
indigency,  or  a  copy  of  the  Notice  of  Assignment  of 
Counsel  form. 

2.  Proof  of  Payment:  When  an  attorney  requests  payment  for 
expenses,  monies  cannot  be  advanced.  Proof  of  payment 
for  the  service  is  required.  Either  a  signed  receipt  or 
a  receipt  that  CLEARLY  shows  that  the  person  or  company 
providing  the  services  has  been  paid  PRIOR  TO  SUBMISSION 
of  the  PV  is  acceptable .  A  copy  of  a  CANCELLED  check  is 
recommended. 

************************** 
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470  jll/anfa  d&vvwe,  SPm'U  700,  (SioiUti,  JL4  C2240 


HELEN  FREMONT 

ACTING  DEPUTY  CHIEF  COUNSEL 
PRIVATE  COUNSEL  DIVISION 


WILLIAM  J.  LEAHY 
Chief  Counsel 


TEL:  (617)  482-6212 
FAX:  (617)  988-8484 


JAMES  M  DOYLE 


DEPUTY  CHIEF  COUNSEL 
PU6UC  COUNSEL  DIVISION 


WRITER'S  DIRECT  DIAL  NUMBER 


THE  REVIEW  OF,  AND  COMPLIANCE  WITH,  THE  FOLLOWING 
DIRECTIVE  IS  CRITICAL  TO  YOUR  PAYMENT  PROCESS. 

Dear  Vendor: 

Attached  you  will  find  a  Request  for  Verification  of 
Taxation  Reporting  Information  or  W9.  This  is  a  mandatory 
state  form.  Questions  concerning  the  W9  form  must  be 
directed  to  the  Office  of  the  Comptroller,  617-727-5000 
X389. 

ALL  NEW  VENDORS  AND  VENDORS  REQUESTING  A  CHANGE  IN  THEIR 
VENDOR  INFORMATION  (TAX  IDENTIFICATION  NUMBER,  NAME  OR 
ADDRESS)  ARE  REQUIRED  TO  COMPLETE  THIS  FORM  BEFORE  RECEIVING 
PAYMENT  FROM  THE  COMMONWEALTH.  The  purpose  of  this  form  is 
to  obtain  adequate  data  from  the  Commonwealth • s  vendor 
population  for  tax  reporting  purposes.  The  Commonwealth 
requires  that  you  provide  the  following  information: 

(1)  Correct  Tax  Identification  Number  (TIN)-  Federal 
Employer  Identifier  or  Social  Security  No. 

(2)  Legal  name  and  address 

(3)  Organizational  type  (i.e.  Individual, 
Corporation,  etc) 

(4)  Tax-Exempt  (i.e.,  501(c) 3)  Status,  if  any. 

You  are  required  to  certify  that  all  information  supplied  is 
true,  correct,  and  complete. 

The  majority  of  vendors  will  use  the  W-9  (Request  for 
verification  of  Taxation  Reporting  Information.) 
Foreign  vendors  will  be  required  to  use  the  W-8  (Request  for 
Certification  of  Foreign  Status.)  A  foreign  vendor  is 
defined  as  a  non-resident  alien  or  foreign  entity  (i.e., 
corporation.)  Persons  holding  U.S.  NIS  (Naturalization  & 
Immigration  Service)  residence  or  work  permits  ("Green 
Cards")  are  considered  resident  aliens  and  should  use  the 
W-9  form.  PLEASE  BE  ADVISED  THAT  YOUR  SIGNATURE  ON  THE  W-9 
FORM  INDICATES  THAT  YOU  HAVE  READ  THE  MATERIAL  AND 
UNDERSTAND  THE  TAX  REPORTING  INFORMATION.  Please  return  this 
form  to  the  attention  of  Tony  Roberts  at  the  above  address. 

Thank  you. 


I  ISA 


Commonwealth  of  Massachusetts 
Request  for  Verification  of  Taxation  Reporting  Information 
(Massachusetts  substitute  W-9  Format) 


B BO  # 


'ursuant  to  IRS  regulations,  vendors  &  customers  must  furnish  their  Taxpayer  Identification  Number  (TIN)  to  the 
Commonwealth.  Vendors  must  complete,  sign  and  return  this  form  before  payments  can  be  made. 


Name  (la*t  legal  nam*.  H  Joint  names.  Nat  firs  and  circle  tha  nam*  et  th*  paraen  or  *rtnr  whot*  TIN  you  antar  in  part  1  bslow 
saa  Instruction  #1  H  your  nam*  ha*  baan  changad) 


Lao*1  Address.  Number  &  B tract  (Induda  suit*  or  *partm*nt  number  when  possible)  City.  Stat*,  and  Zip  Cod*  (Indude  9  dlott  Zip  whan  avalabl*) 


IF  REMITTANCE  (PAYMENT)  ADDRESS  IS  DIFFERENT  FROM  YOUR  LEGAL  ADDRESS.  PLEASE  FILL  IN  BOXES  BELOW 


R*mrttano*  Address(numb*r  A  sfreeL  Induda  surta  or  apt  *  whan  poearble) 


Remittance  City.  Saks  and  Zip  (Induda  B  rSgtt  Zip  whan  svalebie) 


Telephone  Numbar  (000)000  -0000 


PART  III  -  TAX  EXEMPT 


]  Check  if  your  organization  Is  recognized  by  the  IRS  as 
Tax  Exempt  (Le..  501  (c)? 

If  claiming  Tax  Exempt  Status,  attach  the  IRS  ruling 
or  Determination  Letter  or  Ws  status  wffl  not  be 
recognized  by  the  Q^xvevccw^itn  of  Massachusetts 


PART  I  -  TIN  VERIFICATION 


Enter  your  taxpayer  identification  number 
(TIN)  in  the  appropiate  box  for 
individuals  or  sole  proprietors,  this  is  your 
social  security  number.  For  other  entities,  it 
Is  your  federal  employer  indentification 
number  (FED 

H  vendor  has  mora  than  1  name  uae  chart  A 
(or  guidelines  on  whose  TIN  to  enter 


Social  Security  # 


OR 


Employer  Identification  * 


PART  II  -  ORGANIZATION  TYPE 


Organization  Type 


Enter  your  organization  type.  Obtain 


PART  IV  -  Update  to  Existing  W-9 
I  J  A  Request  for  Verification  of 
Vendor  Taxation  Reporting 
Information  has  been  previously 
filed  with  the  Commonwealth 
under  this  TIN.  This  report 
replaces  that  form 


Please  attach  supporting 
documentation  specified  in 
the  instructions  under 
updates 


CHART  A  -  What  name  &  number  to  Give  to  the  Requestor 

CHART  B  -  ORGANIZATION  TYPE 

For  this  type  ot  Account 

Qrve  th*  name  and  SOCIAL  SEC UR IT Y "n u m be r  of 

For  this  typV  of  vendor' 

Type 

1.  Individual 

The  Individual 

Individual 

1 

2.  Sole  Proprietorship 

Tha  owner  (Show  Individual  name) 

Sola  Proprletorahlp 

1 

for  this  type  of  account 

Give  the  name  and  EMPLOYER  OENTFICATION  numfer  of 

Partnership 

P 

3.  A  valid  trust  estate, 
or  pension  trust 

Legal  entity  (do  not  furnish  the  Identification  numbar  of 
the  pereonal  repreaentatlve  or  trustee  unless  the  legal 
•  ntlty  »»*K  le  not  deslgnatsd  In  the  account  title 

Trust 

T 

Corporation  (Including  Mexico  a\  Cananda) 

C 

Other  Pleaae  explain  on  Una  provided  below 

O 

4.  Corporation 

The  corporation 

Please  Type  or  Print 

6.  Association.  Club. 

religious,  charitable,  or 
other  tax-exempt  organization 

The  organization 

Additional  instructions  are  provided 
on  the  other  form 

9  Partnership 

Tha  Pannerahlp 

7.  Broker  or  registered 
nominee 

The  broker  or  nominee 

If  you  selected  an  organizational  type  of  'O'  (other)  please  explain  why? 

For  Commonwealth  vendors  only.      I  have  read  and  understand  the  Commonwealth's  Tax  Reporting 

Information  (Please  Check  Box).  [  ] 

Under  penalties  of  perjury,  I  declare  that  I  have  examined  this  request  and  to  the  best  of  my  knowledge  and  belief,  all 
information  I  have  suppled  is  true,  correct,  and  complete. 


Signature 


PLEASE  PRINT  OR  TYPE  YOUR  NAME  4  TITLE 


\\S  B 


Commonwealth  of  Massachusetts  Request  for  Verification  of  Taxation 
Reporting  Information 


GENERAL  INSTRUCTIONS 
(Section  reference*  are  to  the  Internal 
Revenue  Code) 

Purpose  of  Form.  A  penon  who  is  required 
to  file  an  information  return  with  the  IRS 
must  obtain  your  correct  taxpayer 
identification  number  (TIN)  to  report 
payments  made  to  you  for  the  tales  of  goods 
&  services  &  real  estate  transactions  use  the 
Request  for  Verification  of  Taxation 
Reporting  Information  (Massachusetts'! 
Substitute  W-9  Format)  to  furnish  your 
correct  UN  to  the  Commonwealth  and, 
when  applicable,  (1)  to  certify  that  the  TIN 
you  are  furnishing  is  correct  (or  that  you 
are  waiting  for  a  number  to  be  issued). 

How  to  Obtain  a  TIN.  If  you  do  not  have  a 
UN,  apply  for  one  immediately.  To  Apply, 
get  Form  SS-5,  Application  for  a  Social 
Security  Number  Card  (for  Individuals), 
from  your  local  office  of  the  Social  Security 
Administration,  or  for  SS-4,  Application  for 
Employer  Identification  Number  (  for 
businesses  and  all  other  entities),  from  your 
local  Internal  Revenue  Service  Office. 

To  complete  the  Request  for  Verification  of 
Taxation  Reporting  Information  if  you  da 
not  have  a  TIN,  write  "Applied  For*  in  the 
space  for  the  TIN  in  Part  1,  sign  and  date 
the  form,  and  give  k  to  the  requester. 
Note:  Writing  "Applied  For'  on  the  form 
means  that  you  have  already  applied  for  a 
.TIN  OR  that  you  intend  to  apply  for  one  in 
the  near  future. 

As  soon  as  you  receive  you  TIN,  complete 
another  Request  for  Verification  of  Taxation 
Reporting  Information,  include  you  TIN, 
sign  and  date  the  form,  and  give  it  to  the 
requester. 

Penalties 

Failure  to  Furnish  TIN .  -  If  you  fail  to 
furnish  your  correct  TIN  to  a  requester,  you 
are  subject  to  a  penalty  of  $50  for  each  such 
failure  unless  your  failure  is  due  to 
reasonable  cause  and  not  to  willful  neglect. 

Civil  Penalty  for  False  Information  With 
Respect  to  Withholding.  -  If  you  make  a 
false  statement  with  no  reasonable  basis  that 
result  in  no  imposition  of  backup 
withholding,  you  are  subject  to  a  penalty  of 
$500. 


Criminal  Penalty  for  Falsifying  Infor- 
mation. *  Willfully  falsifying  certifica- 
tions or  affumations  may  subject  you  to 
criminal  penalties  including  fines  and/or 
imprisonment. 

Specific  Instructions 

Name,  -  If  you  are  an  individual,  you  roust 
generally  provide  the  name  shown  on  your 
social  security  card.  However,  if  you  have 
changed  your  last  name,  for  instance,  due  to 
marriage,  without  informing  the  Social 
Security  Administration  of  the  name  change, 
please  enter  your  first  name  and  both  the 
last  name  shown  on  your  social  security 
card  and  your  new  last  name. 

Foreign  Vendors , -If  you  are  a  nonresident 
alien  or  foreign  entity  not  subject  to  backup 
withholding,  give  the  requester  a  completed 
Request  for  Certificate     of  Foreign 
Status  (Massachusetts  "s  Substitute  W-8). 
TIN*  "Applied  For. "-Follow  the 
instructions  under  How  to  Obtain  a  TIN, 
sign  and  date  this  form. 

Signature.  -  The  form  must  be  signed  to  be 
considered  valid. 

Privacy  Act  Notice.  •  Section  6109  requires 
you  to  furnish  your  correct  taxpayer 
identification  number  (TIN)  to  persons  who 
must  file  information  returns  with  IRS  to 
report  interest,  dividends,  and  certain  other 
income  paid,  the  acquisition  of  property. 
The  IRS  uses  the  numbers  for  identification 
purposes  and  to  help  verify  the  accuracy  of 
your  tax  return. 

Organizations  recognized  by  the 
Commonwealth  as  Tax  Exempt. 
Organizations  seeking  recognition  of  tax  ex- 
empt status  with  the  Commonwealth  must 
provide  documentation  of  the  organization 
federal  tax  exempt  status  in  the  form  of  a 
ruling  or  determination  letter  issued  by  the 
Internal  Revenue  Service  (IRS) .  The 
Commonwealth  recognizes  the  following 
IRS  tax  exempt  status  organization  rulings: 

•  Section  501  (c)  (1  thru  23) 

•  Section  501  (d) 

•  Section  501  (e) 

•  Section  501  (f) 

•  Section  501  (k) 

•  Section  501  (a) 

For  more  information  on  Tax-Exempt 
status,  please  see  IRS  Publication  5S7 
(rev.  Oct  88). 


Update*  to  the  Request  for  Verification 
Vendor  /  Customer  Taxation  Reporting 
Information.  -  If  any  of  the  information 
requested  on  this  form  change*  (i.e.,  name 
or  address  changes),  the  payee  must  submit 
a  new  Request  for  Verification  of  Taxation 
Reporting  Information  with  the  updated 
information.  Changes  to  name  or  TIN  must 
be  accompanied  by  IRS  certification  of 
Name  &  TIN. 

If  the  payee  receives  notification  from  the 
IRS  that  an  information  return  (Le.,1099- 
MISC)  was  filed  on  their  behalf  by  the 
commonwealth  with  incorrect  spelling  of 
their  name  and  or  incorrect  or  missing  TIN 
(commonly  referred  to  as  a  "B-Notice"  or 
IRS  Form  8355).  the  payee  must 
immediately  complete  a  new  Request  for 
Verification  of  Taxation  Reporting 
Information  with  the  corrected  information 
and  attach  a  copy  of  the  IRS  Form  8355  to 
the  form. 

If  the  Office  of  the  State  Comptroller  or  a 
department  of  the  Commonwealth  contacts 
you  because  the  IRS  has  informed  the 
Commonwealth  that  a  return  filed  in  your 
behalf  has  an  incorrect  spelling  of  your 
vendor-name  and/or  incorrect  or  missing  i 
TIN.  You  must  submit  a  new  Request  fo. 
Verification  of  Taxation  Reporting 
Information  with  the  corrected  information 
and  attach  an  IRS  verification  of  your  TIN 
and  correct  (legal)  name. 

If  You  Have  Questions  on  Completing  this 
Form.  •  Please  contact  the  Office  of  the 
State  Comptroller,  Operations  Unit 
Manager 

By  Phone:  (617)  727-5000  (x355) 
By  Mail: 

Office  of  the  State  Comptroller 
Attention:  Operations  Unit  Manager 
1  Ashburton  Place  •  9th  Boor 
Boston,  MA  02108 


use 


Commonwealth  of  Massachusetts 
Tax  Reporting 


What  is  a  1099? 

IRS  Forms  1099  Information  Returns  and  Statements  are  informational  tax  reports  issued  by  the  payor  to  the  payee  providing  a 
summarized  total  of  payments  made  to  that  payee  during  the  calendar  year  which  are  subject  to  IRS  1099  reporting  regulations  and  may 
be  taxable  to  that  payee.  The  Form  1099  is  an  informational  tax  document.  This  information  is  provided  to  the  IRS  and  the  state's 
Department  of  Revenue.  Individual  vendors  are  considered  to  be  acting  in  the  role  of  an  independent  contractor  for  the  purposes  of 
taxation. 

Definition  of  An  Independent  Contractor 

Individuals  who  are  in  business  for  themselves  are  independent  contractors.  A  determination  of  whether  an  individual  vendor  is  an 
employee  or  independent  contractor  for  tax  purposes  will  be  made  using  a  SS-8  Form  (Information  for  Use  in  Determining  Whether  a 
Work  is  an  Employee  for  Federal  Employment  Taxes  and  Income  Tax  Withholding)  at  the  time  when  the  vendor  signs  a  contract  with  i 
Commonwealth.  Individuals  determined  to  be  independent  contractors  will  receive  a  1099  and  no  withholding  will  be  performed  on 
payments  made  by  the  Commonwealth. 

Tax  Reporting  Responsibilities  of  Independent  Contractors 

As  Independent  Contractor  is  considered  to  be  self-employed  by  the  IRS  and  must  file  a  return  with  the  IRS  if  the  net  earning  from  the 
self-employment  is  $400.00  or  more  dollars  (For  more  information,  see  IRS  Publication  533  -  Self-Employment  Tax).  Self-employment 
can  include  work  in  addition  to  regular  full-time  business  activities.  Independent  Contractors  must  pay  self-employment  tax  on  their  net 
earning  form  self-employment.  This  tax  is  comparable  to  the  social  security  tax  withheld  from  and  employee's  wages.  Independent 
contractors  are  solely  responsible  for  complying  with  all  IRS  tax  reporting  requirements. 

The  Massachusetts  Management  Accounting  and  Reporting  System  1099  Issuance  Process 
The  determination  of  whether  a  payment  receives  a  1099  is  made  based  upon  two  factors: 

(1)  Is  the  payment  reportable?  .  . 

A  determination  of  whether  or  not  and  expenditure  is  tax -reportable  has  been  marie  based  upon  IRS  regulations. 

(2)  Is  trie  payee  tax  reportable? 

The  IRS  states  that  the  following  types  of  payees  must  be  provided  with  a  Form  1099  Information  Returns  and  Statements: 
♦Individual  *Partnerships 
♦Sole  Proprietorships  *Trusts 
♦Corporations  providing  medical  &  health  care  related  services 

If  both  these  criteria  are  meet,  then  the  payment  will  be  added  to  the  payee's  1099  reportable  total.  A  tax  reportable  total  greater  than 
zero  will  trigger  the  issuance  of  a  1099  for  that  TIN  (Taxpayer  Identification  Number). 

Recognition  of  Tax-Exempt  Status  for  1099  Reporting  Purposes 

Organizations  seeking  recognition  of  tax -exemption  status  for  1099  reporting  from  the  Commonwealth  must  provide  proof  that  the 
organization  is  considered  tax-exempt  from  federal  income  tax.  An  IRS  ruling  or  determination  letter  (or  comparable  document)  issued 
to  the  organization  is  required.  The  Commonwealth  recognizes  the  following  IRS  tax-exempt  rulings: 

♦Section  501  (c)  (1  thru  23)  'Section  501  (0 

♦Section  501  (d)  ♦Section  501  (k) 

•Section  501  (e)  'Section  521  (a) 

For  more  information  od  Tax-Exempt  status,  please  see  IRS  Publication  557  or  call  the  Office  of  the  Comptroller  at  (617)  727-7500. 
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'nderstanding  the  1099-MISC  Report  Format 

)  Payor's  Name.  &  Street  . 
he  Office  of  the  State  Comptroller's  name  and  address  information  is  provided  here.  Although  payments  are  made  by  the  individuaJ  " 
spartments  of  the  Commonwealth,  the  Office  of  the  State  Comptroller's  is  responsible  for  the  issuance  of  all  1099-MISC  reports  frou 
le  centralized  state  accounting  system  MMARS  (Massachusetts  Management  Accounting  and  Reporting  System). 

)  Payor's  Federal  Identification  Number 

he  Commonwealth  of  Massachusetts  Federal  Identification  Number  (also  referred  to  as  a  TIN  Taxpayer  Identification  Number).  The 
ommonwealth  of  Massachusetts  Federal  Identification  Number  is  046-002-284. 

)  Recipient's  Identification  Number 

his  is  the  Taxpayer  Identification  Number  (TIN)  of  the  payee.  It  may  be  either  the  Social  Security  Number  or  Federal  Employer 
lentification  Number  (FEIN)  of  the  payee.  This  is  the  same  number  as  the  first  nine  digits  of  the  payee's  vendor  code. 

i  Payee's  Name.  &  Street 

he  name  and  address  information  of  the  payee  as  it  appears  on  the  Commonwealth's  vendor  file  as  certified  by  the  W-8/W-9. 
1  Box  1  -  Rents 

mounts  paid  to  recipients  for  all  types  of  rents,  such  as  real  estate  rentals  and  space  rentals. 
)  Box  6  -  Medical  or  Health  Care  Payments 

mounts  paid  to  recipients  for  medical  or  health  care  services.  The  exemption  from  issuing  Form  1099-MISC  to  a  corporation  does  no 
}ply  to  payments  for.  medical  and  health  care  services  provided  by  corporations. 

:  Box  7  -  Non-employee  Compensation 

mounts  paid  to  recipients  for  services  rendered  other  than  rentals  and  medical  &  health  care  services. 


le  amounts  reported  in  Box  1,  Box  6,  Box  7  must  be  totaled  to  calculate  the  payee's  total  reportable  payments, 
stung  copies  of  1099-MISC  Issued  By  the  Office  of  the  State  Comptroller. 

ae  Office  of  the  State  Comptroller  maintains  copies  of  the  1099  for  the  last  seven  tax  years  and  will  provide  a  copy 
a  recipient  on  written  request.  ■ 

ettin  Backup  detail  on  1099-MISC  Issued  By  the  Office  of  the  State  Comptroller. 

le  Office  of  the  State  Comptroller  maintains  the  detail  (on  microfiche)  of  Payments  reported  on  1099  reports  for  the  last  seven  tax  yea 
d  will  provide  a  copy  to  a  recipient  on  written  request. 

•99-MISC  Report  Corrections 

a  vendor  believes  that  the  amount  (s)  listed  on  their  1099  tax  report  is  incorrect,  please  notify  the  Office  of  the  Comptroller's 
Derations  Unit.  The  Operations  Unit  handles  all  inquiries  related  to  1099.  The  Operations  Unit  is  also  responsible  for  ussuing 
rrected  1099-MISC  tax  reports. 

urces  of  Information  from  Department  of  the  Treasury  IRS: 
Your  Federal  Income  Tax  -  Publication  17 

Self-Employment  Tax  -  IRS  Publication  533 

Tax  -  Exempt  Status  -  IRS  Publication  557 

i  the  publications  listed  above  may  be  obtain  free  of  cost  from  the  IRS.  You  can  get  these  publications  by  calling  1-800-424-FORM 
.76). 
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C.      SCOPE  OF  SERVICE  OF 
COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
FOR  PERSONS  DETERMINED  TO  BE  INDIGENT  BY  THE  COURT 


The  Committee  compensates : 

SUPREME  JUDICIAL  COURT 

-  Counsel  for  persons  requesting  direct  appellate  review 
of  convictions. 

-  Counsel  for  persons  requesting  further  appellate  review 
of  convictions. 


APPEALS  COURT 
-  Counsel  for  persons  on  appeal  from  convictions. 


JUVENILE  COURT  DEPARTMENT 

-  Counsel  for  defendants  in  delinquency  matters. 

-  Counsel  for  defendants  in  hearings  to  bind  over  to 
Superior  Court . 

-  Counsel  for  persons  subject  to  CHINS  proceedings. 

-  Counsel  for  parents  and  children  in  Care  and  Protection 
cases . 

-  Counsel  for  parents  and  children  in  Substitute  Care 
Reviews 


HOUSING  COURT  DEPARTMENT 
-  Counsel  for  defendants  in  criminal  contempt  matters. 
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PROBATE  AND  FAMILY  COURT  DEPARTMENT 


Counsel  for  Defendants  in 
Criminal  Contempt  Matters 


G.L.   ch.l9A,    sec. 20(a)  Elderly  Abuse 

Counsel  for  proposed  ward  under 
Elderly  Abuse  Statute 


Guardianship 

Counsel  for  patient/putative 
ward  for  guardianship: 

G.L.   ch.201,    sees. 6  &  6A;   14     with  authority  to  admit/commit 

as  mentally  ill,  mentally 
retarded 


Rogers  v.   Commr . ,   Dept .  with  authority  to  administer 

Mental  Health,    390  Mass.  antipsychotic  medications  or 

489    (1983)  other  extraordinary  treatment 


In  re  Earle  Spring,       .  with  authority  to  withhold  or 

380  Mass.   629    (1980)  terminate  treatment 

Supt .   of  Belchertown  State 
School  v.   Saikewicz ,   373  Mass. 
728  (1977) 


Child  Welfare  and  Adoption 


G.L.   ch.210,    sec. 3  where 
Dept.   Public  Welfare  v. 
J.K.B. ,    379  Mass.    1  (1979) 
applies 


Counsel  for  parents  and  child- 
ren in: 

Adoptions  where  Commonwealth  or 
licensed  social  service 
agency  standing  in  its  stead 
is  petitioning 


G.L.   ch.119,    sees. 23(C)    &  29       "Care  and  Protection"  cases 


G.L.   ch.201,    sees. 5  &  14  Guardianships  of  minors  where 

Commonwealth  or  agency  is 
petitioning 


G.L.   ch.119,    secs.29B  &  29C       Substitute  Care  Review  Hearings 


G.L.   ch.119,    sec. 29  Any  other  proceeding  regarding 

child  custody  when  the  Depart- 
ment of  Social  Services  or  a 
licensed  placement  agency  is  a 
party . 
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SUPERIOR  COURT  DEPARTMENT 


Counsel  for  Defendants  in 
Criminal  Matters  Where 
Incarceration  Possible 


G . L .    ch . 123 ,    sec . 5 


Counsel  for  respondents  (or 
representatives)    in  petitions 
to  commit  as  mentally  ill 


G.L.    ch.l23A,    sec. 9(b) 


Petitions  for  Release  or 
Appeal 

Counsel  for  persons  declared 
sexually  dangerous  petitioning 
for  release 


G.L.   ch.123,  sec.9(b: 


Counsel  for  persons  appealing 
from  commitment  orders  and 
authorizations  to  treat 


G.L.    ch.112,  sec.l2S 


Abortions 

Counsel  for  minors  seeking 
abortions  or  for  their  repre 
sentatives 


G.L.   ch.l9C,    sec. 7 


Disabled  Persons 

Petition  for  Protective  Services 


DISTRICT  COURT  AND  BOSTON  MUNICIPAL  COURT  DEPARTMENTS 


Counsel  for  Defendants  in 
Criminal  Matters  Where 
Incarceration  Possible 


G.L.   ch.123,    sec. 5 

Commitments 

Counsel  for  respondents  in 

petitions  to  commit  as 

mentally  ill    (under  sees.  8, 

15,    16,    18)  ; 

sec . 35 

for  petitions  to  commit  for 

alcohol  or  substance  abuse . 

G.L.  ch.123,  sec. 12(e) 
G.L.    ch.123,  sec.8B 


sec .  9(a) 


Warrants  of  Apprehension 
Counsel  for  petitions  for 
authorization  to  treat  for 
mental  illness. 
Counsel  for  Petitioners  in 
Appeals  of  civil  commitments 
(Appellate  Division  appeals) 
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G.L.  ch.119, 


sees . 


24   &  29 


Counsel  for  parents  and 
children  in  care  and  protection 
cases 


G.L.  ch.119, 


sees . 


29B  &  29C 


Counsel  for  parents  and 
children  in  substitute  care 
hearings . 


D. 


GRIEVANCE  PROCEDURE 


(See  G.L.   C.211D,    §12,   as  amended  effective  July  1,  1993.) 


(1)  When  invoices  are  submitted  to  the  Committee  for  payment 
more  than  thirty  days  after  the  conclusion  of  a  case,  or,,  if 
the  case  is  pending  at  the  end  of  the  fiscal  year,  more  than 
thirty  days  after  the  end  of  the  fiscal  year;  and  where  the 
time  for  filing  has  not  been  extended  by  the  chief  counsel, 
said  bills  will  not  be  processed  for  payment  except  upon  a 
showing  of  just  cause  for  the  delay  in  submission.  Where  a 
late-filed  bill  is  unaccompanied  by  any  request  for  a  "just 
cause"  exemption,  the  Chief  Counsel  shall  afford  the  attorney 
an  opportunity  to  demonstrate  just  cause  for  the  delay,  in 
writing,   within  twenty  days. 

(2)  When  any  invoice  has  been  rejected  by  the  Chief  Counsel, 
the  attorney  will  be  notified  of  the  rejection  and  shall  be 
given  the  opportunity  to  appeal  the  rejection  in  writing, 
within  twenty  days,  to  a  single  member  of  the  Committee  who 
shall  be  assigned  from  time  to  time  by  the  Chairman  of  the 
Committee  and  who  shall  be  identified  in  the  notice. 

(3)  The  designated  Committee  member  shall  review  the  request 
for  payment;  the  original  demonstration  of  just  cause  which 
was  proffered,  if  any;  and  the  attorney's  written  submission 
in  support  of  the  appeal . 

(4)  The  Committee  member  shall  render  his/her  decision 
within  twenty  days;  the  member's  decision  is  final  and 
binding . 


Approved  by  the  Committee  for  Public  Counsel  Services  at  its 
meeting  on  October  6,  1993. 
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E.      DISCIPLINARY  PROCEDURE   -    BILLING  IRREGULARITIES 


The  following  procedure  will  be  followed  where  irregularities 
with  respect  to  billings  come  to  the  attention  of  CPCS  staff: 

1.  A  preliminary  investigation  will  be  undertaken  by  Audit 
and  Oversight  Department  staff  to  (1)  ascertain  whether 
attorney  or  vendor  erred  in  recording  information  submitted 
or  otherwise  inadvertently  engaged  in  questionable  practice, 
and  (2)  determine  whether  or  not  there  is  a  pattern  of  such 
practices (s)    in  other  invoices. 

2.  Based  upon  the  results  of  the  preliminary  investigation, 
a  decision  will  be  made  by  the  Audit  and  Oversight  Department 
as  to  whether  or  not  an  audit  will  be  performed.  The 
attorney  or  vendor  will  be  notified  in  writing  that  an  audit 
is  being  performed,  and  the  attorney  or  vendor  will  be 
granted  twenty  days  to  respond. 

3.  At  the  conclusion  of  the  audit  process,  Audit  and 
Oversight  Department  staff  will  prepare  a  written  Disposition 
Recommendation  report  containing  findings  and 
recommendations.     Recommendations  may  include: 

-  that  no  action  be  taken ; 

-  that  the  bill(s)    in  question  be  disallowed; 

-  that  the  attorney/vendor  be  required  to  repay 

monies  to  the  Commonwealth ,- 

-  that  the  attorney/vendor  be  removed  from  all 

Committee  panels  for  a  period  of  time 
or  permanently; 

-  that  the  Committee  submit  the  findings  to 

the  Board  of  Bar  Overseers ,- 

-  that  the  Committee  submit  the  findings  to 

the  Attorney  General's  office; 

-  that  the  Committee  pursue  all  available 

civil  remedies  for  the  recovery  of 
overpaid  funds . 

4.  The  Disposition  Recommendation  report  with  findings  and 
recommendations  will  be  provided  to  the  attorney/vendor  who 
shall  have  the  right  to  make  a  written  submission  and/or  have 
the  right  to  a  hearing  before  the  CPCS  Executive  Committee 
Hearing  Officer.  The  attorney/vendor  will  be  granted  ten 
days  from  the  date  of  receipt  of  the  Disposition 
Recommendation  report  to  request  a  hearing  or  to  respond  to 
the  report  in  writing. 

5.  The  Disposition  Recommendation  report  and  attorney's 
written  submission  will  be  forwarded  to  the  Executive 
Committee    Hearing    Officer    for    review    and    approval.  The 
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attorney  will  be  notified  by  the  Audit  and  Oversight  staff  in 
writing  that  the  Disposition  Recommendation  report  has  been 
approved,  or  that  a  hearing  has  been  scheduled.  Attorneys 
will  be  notified  of  the  date,  time  and  location  of  the 
hearing.  No      continuances      will      be      granted,  barring 

extraordinary  circumstances  submitted  in  writing,  and 
approved  by  the  Executive  Committee  Hearing  Officer. 

6.  An  Executive  Committee  Hearing  Officer  will  hold  a 
hearing  at  which  the  Audit  and  Oversight  Department  staff 
will  present  findings  and  recommendations,  and  the 
attorney/vendor  will  have  the  opportunity  to  rebut  the 
findings  contained  in  the  Disposition  Recommendation  report. 

7.  The  attorney/vendor  may  bring  to  the  hearing 
documentation  in  support  of  her/his  rebuttal  to  the 
Disposition  Recommendation  report  findings.  Attorneys  may 
not  introduce  time  records  and  other  documentation  that  had 
been  previously  requested  by  Audit  and  Oversight  Department 
staff  but  not  provided  in  a  timely  manner. 

8 .  The  Executive  Committee  Hearing  Officer  may  accept  the 
staff  recommendation,  reject  the  staff  recommendation,  modify 
the  staff  recommendation,  or  take  any  other  appropriate 
action.  The  action  of  the  Executive  Committee  Hearing 
Officer  shall  be  final. 

9.  The  Audit  and  Oversight  staff  will  inform  the 
attorney/vendor  in  writing  of  the  Executive  Committee  Hearing 
Officer's  final  decision. 

10.  An  attorney/vendor's  failure  to  comply  with  the 
Executive  Committee  Hearing  Officer's  final  decision  may 
result  in  suspension  from  all  panels  and  referral  to  other 
agencies  for  further  action. 
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OFFENSE  CODES 


Inclusion  of  an  offense  in  this  list  does  not  imply  that  it 
is  within  the  Committee's  scope  of  service,  since  it  only 
provides  counsel  in  instances  where  conviction  may  result  in 
incarceration . 
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Listing  of  Offense  Codes  by  Charge  Description 
DESCRIPTION   CODE  CHAPT  SECT. 


A  &  5    ON  EMT 

S42 

265 

131 

A&B  DANG  WPN  VICTIM  65+  SUBSQ 

616 

265 

15A 

A&B  W/DANG.  WPN. ,  VICTIM  65+ 

615 

265 

15A 

ABANDONING  A  MOTOR  VEHICLE 

162 

90 

22B 

ABORTIONS 

1005 

112 

12S 

ACCESSORY  AFTER  THE  FACT 

972 

274 

4 

ACCESSORY  BEFORE  FACT 

971 

274 

2 

ADJUDICATION  OF  PATERNITY 

014 

273 

12 

ADULTERATION  OF  ALCOHOLIC  BEVERAGE 

936 

138 

16 

ADULTERY 

S62 

272 

14 

AFFRAY 

400 

CL 

1 

AGGRAVATED  RAPE 

631 

265 

22 

ALLOWING  A  MV  TO  REMAIN  UNATTENDED 

155 

90 

13 

ALLOWING  DOG  TO  INTERFERE  W/  DEER 

935 

131 

82 

ALLOWING  IMPROPER  PERSON  OP.  M/V 

153 

90 

12 

ALTER  I.D.  CARD 

S67 

140 

1311 

ALTERING  MOTOR  VEHICLE  ID  NUMBERS 

168 

266 

139 

ARMED  ASS.  W/INT  ROB/MUR  65+ 

624 

265 

18 

ARMED  ASS. INT. ROB/MUR  65+  SUBSQ 

625 

265 

16 

ARMED  ASSAULT  IN  A  DWELLING 

626 

265 

18A 

ARMED  ASSAULT  W/INT  TO  ROB  MURDER 

623 

265 

18 

ARMED  BURGLARY  &  ASSAULT  ON  OCC. 

200 

266 

14 

ARMED  ROBBERY 

622 

265 

17 

ARMED  ROBBERY  WHILE  MASKED 

621 

265 

17 

ASSAULT 

604 

265 

13A 

ASSAULT  &  BATTERY  BY  DANG.  WEAPON 

617 

265 

15A 

ASSAULT  &  BATTERY  ON  POLICE 

609 

265 

13D 

ASSAULT  AND  BATTERY 

605 

265 

13A 

ASSAULT  BY  DANGEROUS  WEAPON 

620 

265 

15B 

ASSAULT  DANG. WPN,  VICTOM  65+  SUBS 

619 

265 

15B 

ASSAULT  ON  BUS  DRIVER  ETC. 

S18 

159 

104 

ASSAULT  W/DANG.  WPN.,  VICTIM  65+ 

618 

265 

15B 

ASSAULT  W/INT  TO  MAIM  WITH  INJ. 

611 

265 

14 

ASSAULT  W/ INTENT  TO  RAPE  A  CHILD 

638 

265 

24 

ASSAULT  W/INTENT  TO  RAPE,  SUBSQ. 

637 

265 

24 

ASSAULT  WITH  INTENT  TO  COMMIT  FELONY 

S09 

265 

29 

ASSAULT  WITH  INTENT  TO  KILL 

S08 

265 

15 

ASSAULT  WITH  INTENT  TO  MAIM 

613 

265 

15 

ASSAULT  WITH  INTENT  TO  MURDER 

614 

265 

15 

ASSAULT  WITH  INTENT  TO  RAPE 

636 

265 

24 

ASSAULTS BATTERY  ON  PUBLIC  SERV. 

608 

265 

13D 

ASSLT. W/INT. RAPE  CHILD, DEF. 18+, 2D 

639 

265 

24B 

ATT  DELIV  C/S  TO  INMATE 

S30 

268 

28 

ATT.  TO  DAMAGE  DEPOS  OF  VALUABLES 

204 

266 

16 

ATT.  TO  SELL  MV  W/ALTERED  NUMBERS 

335 

266 

139 

ATTACHING  PLATES  TO  M/V 

119 

90 

23 

ATTEMPT  RESCUE  OF  PRISONER 

S33 

268 

15 

ATTEMPT  TO  BURN  BUILDING 

S07 

266 

5A 

ATTEMPTED  MURDER/NO  ASSAULT 

S46 

265 

16 

ATTEMPTING  ARSON 

S80 

266 

19 

ATTEMPTING  TO  COMMIT  CRIME 

969 

274 

6 

ATTEMPTING  TO  EXTORT  BY  THREAT 

S13 

265 

25 

ATTEMPTING  TO  RESCUE  A  PRISONER 

S36 

268 

17 

B&E  RAILROAD  CAR 

S81 

266 

19 

BAIL  ONLY 

899 

276 

58 

\2<o 


Listing  of  Offense  Codes  by  Charge  Description 


CODE 

CHAPT 

SECT. 

BAIL  OR  RECOGNIZANCE  VIOLATION 

979 

276 

82 

BAIL  PETITION/APPEAL 

y  u  u 

9  "7  A 

BREAK  &  E  DAY  INT  FEL  PERS  IN  FEAR 

209 

266 

17 

BREAK  S  E  MV,  BOAT,   BUILD.   DAY  INT. 

TO 

COMMIT  MIS 

207 

266 

16A 

D. 

BREAK  &  E  MV,  BOAT,  BUILD.  DAY  ,  INT. 

FELONY 

210 

266 

18 

BREAK  &  E  MV,  BOAT,  BUILD.  NIGHT  INT. 

TO 

COMMIT  MI 

206 

266 

16A 

SD. 

BREAK  &  E  NIGHT  MV,  BOAT,   BUILD,  INT. 

TO 

COMMIT  A 

205 

266 

16 

FEL. 

BREAK  &  E  TRUCK,  INT.  TO  COMMIT  A  FELONY 

212 

266 

2  OA 

BREAKING  GLASS  IN  A  RUILT")TNG 

214 

266 

114 

fcUPGTAPY  AND  ASSATTT/P   TW   ft  FiWFT.T.TNft 

201 

266 

14 

BURNING  A  BUILDING 

501 

266 

2 

BURNING  A  DWELLING  HOTl^F 

500 

266 

1 

BURNING  A  PUBLIC  BUTLflTNG 

502 

266 

2 

BURNING  INSURED  PROPERTY 

S71 

266 

10 

fclTPNTNG  PERSONAL  PPOPFPTY 

504 

266 

5 

BURNING  THE  CONTENTS   OF  A  BUILDING 

503 

266 

2 

CARE  &  PROTECTION  COMM.  MOVING  APPT. 

OF 

GUARDIAN 

1001 

119 

23 

CARE  AND  PROTECTION 

1016 

119 

51A 

CARR.  FIREARM  W/0  LIC,  SUBSQ. 

703 

269 

10  (AD 

CARRYING  A  DANGEROUS  WEAPON 

962 

269 

10(B) 

CARRYING  DANG.  WEAPON,  SUBSQ.  OFF. 

963 

269 

10 

CARRYING  FIREARM  W/0  LIC. 

702 

269 

10(A) 

CAUSING  A  FALSE  FIRE  ALARM 

964 

269 

13 

CHANNELIZING  ISL.  VIOL. 

134 

A4 

19 

CHILD  WELFARE  AND  ADOPTION 

1002 

210 

3 

CHINS 

1008 

119 

39E 

CIVIL  COMMITMENT 

1003 

123 

5 

CIVIL  RIGHTS  VIOLATION,  ATTEMPT 

647 

265 

37 

CIVIL  RIGHTS  VIOLATION,  BODILY  IN  J 

649 

265 

37 

CIVIL  RIGHTS  VIOLATION,  NO  BODILY 

648 

265 

37 

COMMITMENT  OF  ALCOHOLICS 

1018 

123 

35 

COMMITMENT  REVIEW 

1004 

123 

6 

COMMITMENT/GUARDIANSHIP  OF  MENTALLY  RETARDED 

1019 

201 

6A 

COMMON  LAW  CRIMES 

S21 

279 

5 

COMMUNICATING  FALSE  BOMB  REPORT 

965 

269 

14 

CONCEAL  M/V  DEFRAUD  INS. 

S70 

266 

27A 

CONSPIRACY 

970 

CL 

2 

CONSPIRACY  VIOLATE  NARCOTICS 

832 

94C 

40 

CONTRIBUTING  TO  DELINQ.  OF  CHILD 

916 

119 

63 

CONTROLLED  SUBSTANCE  IN  SCHOOL  ZONE 

S90 

94C 

32J 

CORRUPT  GIFTS  TO  OFFICIAL  ETC 

S15 

268A 

2 

CREATING/DIST.  COUNTERFEIT  SUBST. 

817 

94C 

32G 

CRUELTY  TO  ANIMAL 

S52 

272 

77 

DAMAGING  A  DEPOSITORY  OF  VALUABLES 

203 

266 

16 

DEFACING  COUNTY  BLDG 

S83 

266 

97 

DEFRAUDING  A  COMMON  VICTUALLER 

302 

140 

12 

DEFRAUDING  AN  INNKEEPER 

301 

140 

12 

DISABLED  PERSONS 

1020 

19B 

7 

DISCHARGING  WPN  NR  HGHWY  DWELL 

927 

131 

58 

DISCHRG  FIREARM  W/IN  500'   OF  BLDG. 

708 

269 

12E 

DISGUISE  TO  OBSTRUCT  JUSTICE 

S02 

268 

34 

DISOBEYING  TRAFFIC  SIG. 

135 

A4 

20 

f  2=7 


Listing  of  Offense  Codes  by  Charge 

Description 

rnnr  chapt 

SECT. 

DISORDERLY  PERSON 

401 

272 

53 

DISSEMINATION  OF  HARMFUL  MATTER  TO  A  MINOR 

Sll 

272 

28 

DIST  DRUGS  TO  MINOR 

S89 

94C 

32F 

DIST  SCHOOL  ASSEMBLY 

S53 

272 

40 

DISTURBING  THE  PEACE 

4  02 

272 

53 

DRUG  PARAPHERNALIA 

S86 

94C 

321 

DRUG  PARAPHERNALIA  TO  JUV 

S87 

9  4C 

321 

DUTY  ATTORNEY   (SURRENDER  AND  CONTEMPT  HEARINGS) 

e  o  o 

888 

VT  /  % 

N/A 

N/A 

EARNINGS  OF  PROSTITUTION 

S05 

272 

7 

ELDERLY  ABUSE 

1014 

9999 

99 

ENT  W/O  BK. NIGHT  DWEL.   INT  FEL 

211 

266 

18 

ENT. W/O  BKf  TRUCK, INT. TO  COM. FELONY 

213 

266 

2  OA 

ENT. W/O  BRK.  NIGHT, INT.  FEL,  IN  FEAR 

208 

266 

17 

ENTICING  TO  UNLAWFUL  SEX  INTERCOURSE 

S63 

272 

4 

ESCAPE  FROM  PRISON 

S28 

127 

83C 

ESCAPE  FROM  WORK  RELEASE 

406 

127 

49 

EVADING  TAXI  FARE 

303 

159A 

16 

FAIL  PAY  CONTR  DES  ECT. 

S16 

151A 

47 

FAIL.  KP.  LFT.  OF  VEH.  TRAV.   IN  SAME  DIRECT. 

170 

89 

2 

FAIL.  TO  DR.  LANE  NEAREST  TO  RT. 

172 

89 

4B 

FAIL.  TO  DR.  RT.  ON  APPR.  OF  FIRE 

148 

89 

7A 

FAIL.  TO  KEEP  RIGHT  VIEW  OBST. 

171 

89 

4 

FAIL.  TO  KEEP  RIGHT  WHEN  MEETING  M/V 

169 

89 

1 

FAIL.  TO  YIELD  AP.R.FRM.RT 

174 

89 

8 

FAIL.  TO  YIELD  TO  VEH. APR. FR. OPP. D. 

173 

89 

8 

FAILING  COMPLY  COLOR  REQ. 

933 

131 

71 

FAILING  TO  DIM  LIGHTS  IN  M/V 

123 

90 

31 

FAILING  TO  DISPLAY  ID  1  ON  M/B 

905 

9  0B 

3 

FAILING  TO  DISPLAY  PLATES 

107 

90 

6 

FAILING  TO  LICENSE  A  DOG 

945 

140 

137 

FAILING  TO  RESTRAIN  A  DOG 

946 

140 

168 

FAILING  TO  RESTRAIN  CHILD,  OP.  M/V 

150 

90 

7AA 

FAILING  TO  RETURN  LEASED  M/V 

167 

90 

32C 

FAILING  TO  SLOW  AT  AN  INTERSECTION 

156 

90 

14 

FAILING  TO  STOP  FOR  A  SCHOOL  BUS 

115 

90 

14 

FAILING  TO  STOP  FOR  POL  OP  M/V 

122 

90 

25 

FAILURE  COVER  LOAD  OF  SAND/GRAVEL 

143 

85 

36 

FAILURE  RPT. NAME/ADD.  CHANGE  RMV 

166 

90 

26A 

FAILURE  TO  APPEAR 

S25 

276 

82A 

FAILURE  TO  COMPLY  WITH  THE  TIRE  TREAD 

151 

90 

7Q 

FAILURE  TO  KEEP  RIGHT 

128 

A4 

2 

FAILURE  TO  SIGNAL  STOPPING/TURNING 

157 

90 

14B 

FALSE  CLAIM 

S84 

266 

67B 

FALSE  CREDIT  CARD  $250  OR  LESS 

326 

266 

37B 

FALSE  ENTRY  IN  BOOK  OF  COR 

S82 

266 

67 

FALSE  REPORT  TO  P.O. 

S65 

269 

13A 

FALSE  REPRES.  TO  DPW  TO  SEC.  SUP. 

012 

18 

5B 

FALSE  STATEMENT  TO  POLICE  MV  THEFT 

S34 

268 

39 

FALSIFY  MAKING  ELECTION  PAPER 

S49 

056 

11 

FALSIFYING  AGE  TO  PURCHASE  ALCOHOL 

938 

138 

34A 

FALSIFYING  MOTOR  VEHICLE  DOCUMENT 

163 

90 

24B 

FICTITOUS  NAME  ON  F/A  ID  CARD 

S66 

140 

129 

FISHING  HUNTING  ON  POSTED  PROP 

926 

131 

36 

FISHING  WITHOUT  A  LICENSE 

925 

131 

11 

FL.   CARE  IN  STRT-STOP-TURN 

130 

A4 

9 

US 


Listing  of  Offense  Codes  by  Charge  Description 


CHAPT 

SECT. 

FOLLOWING  TOO  CLOSELY 

129 

A4 

7 

FORFEITURE 

S48 

94C 

47 

FORGERY,  DATED 

338 

267 

1 

FORGERY ,  UNDATED 

337 

267 

1 

FORNICATION 

S58 

272 

18 

FOSTER  CARE  REVIEW 

1013 

992 

1 

FRAUD  INS.  CLAIM-MV 

S69 

266 

111B 

FUGITIVE  FROM  JUSTICE 

S23 

276 

2  OA 

FUR.  FALSE  INFO.  TO  OBTN.  LIQ.  ID 

943 

138 

34B 

GAMING 

S14 

271 

2 

GAMING— KEEPING  COMMON  GAMING  HOUSE 

S37 

271 

5 

GOODS  WITH  FALSE  CREDIT  CARD  >  $250 

327 

266 

37C 

GUARDIANSHIPS 

1015 

201 

6 

HOUSE  OF  ILL  FAME 

S50 

272 

24 

HOUSING  CONTEMPT 

1012 

993 

1 

HUNT  BY  UNLAW  MEANS  OPEN  SEAS 

932 

131 

70 

HUNT  UNLAW  BY  ARTIFIC.  LIGHT 

931 

131 

68 

HUNTING  ON  COMM  LAND  NO  PERMIT 

928 

131 

59 

HUNTING  OR  TRAPPING  NO  LICENSE 

924 

131 

11 

HUNTING  UNLAWFULLY  BY  LEGHOLD  TRAPS 

934 

131 

80A 

HUNTING  UNLAWFULLY  BY  M/V 

929 

131 

65 

HUNTING,  ETC.  DURING  CLOSED  SEASON 

923 

131 

5 

ILLEGAL  ALCOHOL/LIQUOR  KEEPING 

S91 

138 

S2 

ILLEGAL  POSS  OF  CLASS  A  SUBSQ. 

821 

94C 

34 

ILLEGAL  POSS.  CLASS  B  SUBSQ. 

823 

94C 

34 

ILLEGAL  POSS.  CLASS  C  SUBSQ. 

825 

94C 

34 

ILLEGAL  POSS.  OF  A  CLASS  A  SUBSTANCE 

820 

94C 

34 

ILLEGAL  POSS.  OF  CLASS  B  SUBSTANCE 

822 

94C 

34 

ILLEGAL  POSS.  OF  CLASS  C  SUBSTANCE 

824 

94C 

34 

ILLEGAL  POSS.  OF  CLASS  D  SUBSTANCE 

826 

94C 

34 

ILLEGAL  POSS.  OF  CLASS  D,  SUBSQ 

827 

94C 

34 

ILLEGAL  POSS.  OF  CLASS  E  SUBSTANCE 

828 

94C 

34 

ILLEGAL  POSS.  OF  CLASS  E,  SUBSQ 

829 

94C 

34 

IMPERSONATING  POLICE  OFFICE 

S35 

268 

33 

INCEST 

S06 

272 

17 

INDEC  A&B  MENTALLY  RETARDED  PER 

S41 

265 

13F 

INDECENT  A&B  CHILD  UNDER  14  SUBSQ 

607 

265 

13B 

INDECENT  A&B  ON  PERSON  14  OR  OVER 

610 

265 

13H 

INDECENT  A&B,  CHILD  UNDER  14 

606 

265 

13B 

INDECENT  EXPOSURE 

975 

272 

53 

INDUCING  MINOR  PROSTITUTION 

S56 

272 

4A 

INHAL  TOXIC  SUBSTANCE,  ETC. 

S20 

270 

18 

INJURE  PROPERTY  AT  MCI 

S74 

266 

129 

INJURY  TO  SCHOOLHOUSE 

S78 

266 

98 

INJURY  TO  TROLLEY  CAR  ETC. 

S19 

159 

103 

INTERFERE  WITH  FIRE  FIGHTING  OPER 

S32 

268 

32A 

INTERSTATE  RENDITION 

991 

276 

20 

INTIMIDATION  OF  A  WITNESS 

960 

268 

13B 

INTIMIDATION/RACE,  COLOR,  ETC. 

650 

265 

37 

KIDNAPPING 

640 

265 

26 

KIDNAPPING  MINOR  BY  REL.   &  ENDANG. 

641 

265 

2  6A 

KIDNAPPING  OF  MINOR  BY  RELATIVE 

642 

265 

26A 

KNOWINGLY  BEING  PRES  HEROIN  KEPT 

830 

94C 

35 

LAND.  ATT.   POSS.  W/OUT  JUD.  PROC. 

950 

186 

14 

LANDL  INTERF.  W/ANOT.  FURN.  UTIL. 

953 

186 

14 

Listing  of  Offense  Codes  by  Charge  Description 


CHAPT 

SECT. 

LANDL.   TRANS F.  UTIL.PAYMT.   W/OUT  CONS. 

954 

186 

14 

LANDLORD  FAILING  TO  FURN.  UTIL. 

952 

186 

14 

LANDLORD  INTERFERING  W/QUIET  ENJOY. 

951 

186 

14 

LARC  OF  CONTR  SUB  FROM  AUTH 

831 

94C 

37 

LARCECNY  FALSE  PRETENCES  >  250 

S72 

2 

34 

LARCENY  BY  CHECK,  DATED 

323 

2 

37 

LARCENY  BY  CHECK,  UNDATED 

322 

26- 

37 

LARCENY  FALSE  PRETENSES  <  250 

S73 

266 

34 

LARCENY  FROM  A  PERSON 

306 

266 

25 

LARCENY  FROM  A  PERSON  65+,  SUBSQ. 

308 

266 

25 

LARCENY  FROM  A  PERSON  OVER  65 

307 

266 

25 

LARCENY  IN  A  TRUCK 

305- 

266 

2  OB 

LARCENY  IN  BLDG  SHIP  VESSEL  RR  CAR 

304 

266 

20 

LARCENY  OF  A  CREDIT  CARD 

324 

266 

37B 

LARCENY  OF  A  FIREARM 

315 

266. 

30 

LARCENY  OF  M/V  OR  TRAILER 

309 

266 

28 

LARCENY  OF  PROPERTY  $250  OR  GREATER  UNDATED 

313 

2  66- 

30 

LARCENY  OF  PROPERTY  $250  OR  LESS 

311 

266 

30 

LARCENY  OF  PROPERTY  $250  OR  LESS  UNDATED 

312 

266 

30 

LARCENY  OF  PROPRTY  $250  OR  MORE  DATED 

314 

266 

30 

LEAVING  ACC.  SCENE  PERS.  INJ. 

063 

90 

24 

LEAVING  ACC.  SCENE  PROP. DAMAGE 

062 

90 

24 

LEAVING  SCENE  AFT  PERS  INJ  M/B 

915 

90B 

8(E) 

LEAVING  SCENE  AFT  PROP  DAM,  M/B 

914 

90B 

8(E) 

LEWD  &  LASCIVIOUS 

976 

•  272 

53 

LEWD  AND  LASCIVIOUS  COHABITATION 

974 

272 

16 

LITTERING 

968 

270 

16 

LOITERING 

S85 

272 

68 

M/B  RECKLESSLY  TO  ENDANGER 

909 

90B 

8 

MAKE/ETC.  FLS.  LIQUOR  ID. 

941 

138 

34B 

MAKING  ANNOYING  TELEPHONE  CALLS 

967 

269 

14A 

MAKING  OBSCENE  TELEPHONE  CALLS 

966 

269 

14A 

MAL.  DEST.  OF  PROP. ,   $250  OR  LESS 

509 

266 

127 

MAL.  DESTR.  OF  PROP.  OVER  $250 

508 

266 

127 

MANSLAUGHTER 

603 

265 

13 

MARKED  LANES  VIOLATION 

127 

A4 

1 

MAYHEM 

612 

2  65 

14 

MFG/DISTRIB/CULT  CLASS  D  SUB. 

809 

94C 

32C 

MFG/DISTRIB/DISP  CLASS  E  SUBSQ 

810 

94C 

32D 

MFG/DISTRIB/DISPENS  CLASS  A  SUB. 

806 

94C 

32 

MFG/DISTRIB/DISPENS  CLASS  B  SUB. 

807 

94C 

32A 

MFG/DISTRIB/DISPENS  CLASS  C  SUB. 

808 

94C 

32B 

MINOR  PURCHASING  ALCOHOL 

939 

138 

34A 

MINOR  TRANSPORTING/ CARRYING  ALCOH. 

944 

138 

34C 

MISUSE  OF  FLAG 

S17 

264 

5 

MORE  THAN  FIVE  UNPAID  PARKING  VIOLATIONS 

175 

90 

20C 

MURDER 

601 

265 

1 

MV  HOMI.  UNDER  INFL.LIQ.    &  NEGL 

056 

90 

24G 

MV  HOMI.  UNDER  INFL.OF  DRUGS  &  NEG. 

055 

90 

24G 

MV  HOMI.  UNDER  INFL.OF  DRUGS, RE CKL. 

054 

90 

24G 

MV  HOMI.  UNDER  INFL.OF  LIQ.    &  REC. 

057 

90 

24 

MV  HOMICIDE  BY  NEGLIGENT  OPERATION 

050 

90 

24G 

MV  HOMICIDE  UNDER  INFL.  LIQUOR 

053 

90 

24G 

MV  HOMICIDE  UNDER  INFL.   OF  DRUGS 

052 

90 

24G 

NO  CASE  DUTY  DAY 

777 

N/A 

N/A 

l3o 


Listing  of  Offense  Codes  by  Charge  Description 


.  CODE 

CHAPT 

SECT. 

NO  NO.   CERTIFICATE  FOR  MOTORBOAT 

904 

90B 

3 

NON-PAYMENT  OF  WAGES 

949 

149 

148 

NONSUPPORT  OF  ILLEGITIMATE  MINOR  CHILD 

Oil 

273 

15 

NONSUPPORT  OF  SPOUSE 

010 

273 

1 

NONSUPPORT  OF  SPOUSE,   MINOR  CHILD 

013 

273 

1 

NONSUPPORT/SUPPORT  OF  WIFE/ CHILD  CONTEMPT  ORDER 

S24 

273 

13 

OBTAINING  MV  FROM  LESSOR  BY  FRAUD 

300 

90 

32F 

ONE  WAY  STREET  VIOLATION 

125 

A3 

1 

OP.  A  MV  W/O  OR  IN  VIOL.   OF  LEARN. 

152 

90 

10 

OP.  A  MV  WITHOUT  LICENSE  IN  POSSESSION 

112 

90 

11 

OP.  AFTER  LIC/REG  BEEN  SUSP 

116 

90 

23 

OP.  AFTER  LIC/REG  REVOKED  ■ 

118 

90 

23 

OP.  AFTER  REVOC  C9  0  VIOLATION 

117 

90 

23 

OP.  M/B  NEGL.  AS  TO  ENDANGER 

908 

90B 

8 

OP.  M/B  NO  OBSERVER  FOR  SKIER 

912 

90B 

8(C) 

OP.  M/B  UNDER  INFLUENCE  OF  DRUG 

911 

90B 

8 

OP.  M/B  UNDER  INFLUENCE  OF  LIQ. 

910 

90B 

8 

OP.  M/B  W/O  CERT.  NUMBER 

903 

90B 

3 

OP.  M/V  CONTRARY  TO  LIC.  RESTRICT. 

114 

90 

10 

OP.  MOTORBOAT,  NO  LADDER  FOR  SKIER 

913 

90B 

8(C) 

OP. "UNDER  INFL.  OF  LIQ.   3RD  OR  + 

042 

90 

24 

OP.  UNDER  INFL.  OF  LIQUOR,  2ND 

041 

90 

24 

OP.  UNDER  INFL. OF  DRUGS,   3RD  OR  + 

045 

90 

24 

OP.  UNDER  THE  INFL.  OF  DRUGS,  2ND 

044 

90 

24 

OP.  WRONG  WAY  AT  ROTARY 

126 

A3 

1 

OP. A  MV  WITHOUT  REGISTR.   IN  POSSESSION 

113 

90 

11 

OP.MV  W/STUDDED  TIRES  REST. PER. 

158 

90 

16 

OPEN  AND  GROSS  LEWDNESS 

973 

272 

16 

OPER.  A  M/V  NEGLIGENTLY  ENDANGER 

061 

90 

24 

OPER.  A  M/V  UNNECESSARY  NOISE 

160 

90 

16 

OPER. /MAINTAIN  UNNUMBERED  M/B 

902 

9  OB 

2 

OPER. /PERM.  OVERWEIGHT  VEH. 

161 

90 

19A 

OPERATING  A  M/V  RECKLESSLY 

060 

90 

24 

OPERATING  A  MOPED  W/O  LICENSE 

149 

90 

IB 

OPERATING  A  MV  DRINKING  ALC. 

121 

90 

241 

OPERATING  A  MV  WITH  DEFECTIVE  EQU. 

108 

90 

7 

OPERATING  A  MV  WITHOUT  A  LICENSE 

111 

90 

10 

OPERATING  AN  UNINSPECTED  MOTOR  VEH 

109 

90 

7A 

OPERATING  AN  UNINSURED  M/V 

124 

90 

34J 

OPERATING  AN  UNREGISTERED  M/V 

110 

90 

9 

OPERATING  M/V  WITH  LOAD  SPILLING 

144 

85 

36 

OPERATING  MV  W/UNNECESSARY  SMOKE 

159 

90 

16 

OPERATING  UNDER  INFL.   OF  LIQUOR 

040 

90 

24 

OPERATING  UNDER  THE  INFL.  OF  DRUGS 

043 

90 

24 

OTHER  M/V  VIOLATION 

S26 

90 

20 

PARENT/ GUARD.  FAILURE  SEND  CHILD  TO 

SCHOOL 

901 

76 

2 

PERJURY 

959 

268 

1 

PERMIT  OP.  OF  M/V  W/UNCOV.  LOAD 

145 

85 

36 

PERMIT  OP.  OF  MV  W/SPIL.  LOAD 

146 

85 

36 

PERMIT/OPER.  M/B  W/O  LIFE  PRES. 

907 

90B 

5G 

PERMITTING  IMPEDED  OP.  OF  A  MV 

154 

90 

13 

PERSON  FEAR  PURPOSE  STEAL 

S44 

265 

21 

PETITIONS  FOR  RELEASE  OR  APPEAL  FOR 

SDP 

1007 

123A 

9 

PLACE  FOR  PROSITUTION 

S55 

272 

6 

POISONING 

S45 

265 

28 

i  3  | 


Listing  of  Offense  Codes  by  Charge  Description 
DESCRIPTION   CODE  CHAPT  SECT. 


POSING  CHILD  NUDE 

S12 

272 

29A 

POSS  LOTTERY  OPERATION 

S40 

271 

18 

POSS  SHOTGUN  BAR.UND. 18"  SUBSQ. 

705 

269 

10(C) 

POSS.  CL.   D  INT. TO  DTRB/MFG/CULT 

804 

94C 

32C 

POSS.   CLASS  A  SUB.  W/INT.   TO  DIS/MFG 

801 

94C 

32 

POSS.  CLASS  B  SUB.  W/INT. TO  DIS/MFG 

802 

94C 

32A 

POSS.  CLASS  C  SUB.  W/INT.  DIS/MFG 

803 

94C 

32B 

POSS.  CLASS  E  SUB  W/INT. TO  DIST 

805 

94C 

32D 

POSS.  FIREARM  W/O  FIREARM  ID. 

700 

269 

10(H) 

POSS.  INST.   TO  ADMIN.   CONTR.  SUBS. 

800 

94C 

27 

POSS.  LOADED  SHELLS  DURING  CLOSED  SEASON 

930 

131 

66 

POSS.  OF  MACHINE  GUN,   SUBSQ.  OFF. 

707 

269 

10(C) 

POSS. FIREARM  W/O  ID  CARD,  SUBSQ. 

701 

269 

10(H) 

POSS. SHOTGUN,  BARREL  <  THAN  18" 

704 

269 

10(C) 

POSSESS/SELL/EXPLODE  FIREWORKS 

948 

148 

39 

POSSESSING  MV  W/ALTERED  NUMBERS 

334 

266, 

139 

POSSESSION  OF  A  MACHINE  GUN 

706 

2  69. 

10(C) 

POSSESSION  OF  AN  INFERNAL  MACHINE 

958 

2  66 

102A 

POSSESSION  OF  BURGLARIOUS  TOOLS 

329 

2  66. 

49 

POSSESSION  OF  COUNTERFEIT  BILLS 

343 

267 

12 

POSSESSION  OF  M/V  MASTER  KEY 

328 

266 

49 

POSSESSION  OF  UNDERSIZED  SHELLFISH 

921 

130 

69 

POSSESSION  OR  SALE  OF  SHORT  LOBSTERS 

920 

130 

44 

PRISONER  ASS/A&B  ON  CORR.  OFF. 

600 

127 

38B 

PRISONER  ESCAPING  FROM  CUSTODY 

961 

268 

16 

PROBATE  CONTEMPT 

1011 

994 

1 

PROBATION  SURRENDER 

990 

999 

999 

PROBATION  VIOLATION  OR  SURRENDER 

997 

N/A 

N/A 

PROCURING 

S54 

272 

12 

PROSTITUTION 

977 

272 

53A 

PROSTITUTION,   PAYMENT  FOR  SEX 

978 

272 

53A 

PULL  FALSE  ALARM  ETC. 

S31 

268 

32 

RACING  A  MOTOR  VEHICLE 

1ft 

90 

24 

RAPE 

632 

265 

22 

RAPE  OF  A  CHILD,  DEF.  OVER  18,  2ND 

634 

265 

22A 

RAPE  OF  CHILD  WITH  FORCE 

635 

265 

22A 

RAPE,  SUBSEQUENT  OFFENSE 

633 

265 

25 

RECEIVING  STOLEN  CREDIT  CARD 

325 

266 

37B 

RECEIVING  STOLEN  MOTOR  VEH. 

S03 

266 

28 

RECEIVING  STOLEN  PROP.,  OVER  $100 
RECEV.  STOLEN  PROP. ,   $100  OR  LESS 

331 

266 

60 

330 

266 

60 

RED  LIGHT  VIOLATION 

131 

A4 

10 

REFUSING  TO  PRODUCE  LI  COR  REGIST. 

165 

90 

25 

REMOVE  FLAG  FROM  GRAVE 

S61 

272 

75 

REPRESENTING  WITNESS 

869 

N/A 

N/A 

RESELLING  TICKETS  W/O  LICENSE 

947 

140 

185A 

ROB  UNARMED  VICT  65+  SUBSQ 

629 

265 

19 

ROB  UNARMED  VICTIM  65+ 

628 

265 

19 

ROBBERY,  UNARMED 

627 

265 

19 

ROGERS 

1009 

996 

1 

S  D  P     (SEXUAL  DANGEROUS  PERSON) 

1006 

123A 

5 

SELL/DELIV.   ALCOH.   BEV.   TO  MINOR 

937 

138 

34 

SELLING  MV  W/ALTERED  NUMBERS 

336 

266 

139 

SETTING  UP  AND  PROM.  LOTTERY 

S39 

271 

7 

SEX    W/FEEBLE  MIND 

S57 

272 

5 

132. 


Listing  of  Offense  Codes  by  Charge  Description 


shellfishing  contam  area  no  permit 

  CODE 

922 

CHAPT 
130 

SECT. 
75 

SHOPLIFTING  BY  ASPORTATION 

316 

266 

3  OA 

SHOPLIFTING  BY  CONCEALING 

317 

266 

3  OA 

SHOPLIFTING  BY  CONTAINER  TAMPERING 

4W  I  4  W  X    4W  A  X    A  <L  4<  w       AW  A        WJ  1  X  4*  All  IjIX       X  HJ  1  -t  Aw  Ax  A  1  "  W 

321 

266 

3  OA 

SHOPLIFTING  BY  PRICE  TAG  TAMPERING 

318 

266 

3  OA 

SHOPLIFTING  OF  SHOPPING  CART 

320 

266 

3  OA 

SHOPLIFTING,  RECORDING  FALSE  VALUE 

319 

266 

3  OA 

SODOMY 

S88 

272 

34 

SOLICITING  FOR  PROSTITUTE 

S51 

272 

8 

SPEED  WHILE  OPER.  A  M/B 

W  -A    AW  m  tr        '  *  *  •  «fc                                U4  %  V         4  *       4  4/  mm* 

906 

90B 

8 

SPEEDING 

W  *   A^  AW  tr           1  mm 

140 

90 

17 

SPRING /SAIKEWICZ 

W  A    2  \  X  A  ™  W  /    fc*1  44  A  A  VAJ  «  1  A  AW 

1010 

995 

STATUTORY  RAPE 

4W  X        A  W  X  W 4\  A      A      •  A 

S01 

265 

23 

STOP  SIGN  VIOLATION 

W1  X  W  X           W  A  Wi<           *    A  W  J             A  A  NW  4  1 

132 

A4 

11 

TAKING  LOB  OR  CRABS  NO  PERM 

918 

130 

37 

TAKING  MV  W/0  AUTH  STEALING  PARTS 

310 

266 

28 

TAKING  OF  CUT  TIMBER 

333 

266 

113 

TAKING  OR  SELLING  FEMALE  LOBSTER 

m.                    *™  W        W4\       W  M4WUX  4'  W        4.    4»1  Ml  1  M'        UViJJ  J, 

919 

130 

4 1 

TAKING.   ETC.    LOBSTER  POTS 

X            >.  A>  1"  W   f         Am  A  W  •         AW  4W  W  X  Mi\       A    W  A  mm* 

917 

130 

31 

THREATENING  TO  COMMIT  A  CRIME 

64  3 

275 

2 

THROW. /DROP  OBJ.   ON  PUB.  WAY 

A  2  A-4  \  W  *  *   *  /    y*^«  A         W  AWW    •        V  11        A    W  AW  •         VI  44  A 

957 

265 

35 

THROWING  EXPLOSIVE  AT  PROP. 

A  li4\V  '(AH  w       MA  A    AVv  wA  V  AW       H  A,       A  1\  W  A  • 

S04 

266 

102 

mm  W  A. 

THROWING  EXPLOSIVES 

lliAWII  All  W      A-f  4 4  A    4W  W  A  V  14M 

S79 

mm*    1  m7 

266 

mm  W  W 

102B 

A>  W  mm  *tJ 

THROWING  GLASS  ONTO  PUBLIC  WAY 

A  1 AAX  W  I  ■  A  1*  W       W44f*^  W       Vil  A  W       A   W  Aw  <UA  W       111*  A 

956 

265 

32 

TRAFFICKING  IN  COCAINE 

A  4  W  *  A    *            N»  4  \4>  4  *  m*         W4>  A  1         ^»  %W            &  A  4  »  AW 

813 

94C 

32E 

TRAFFICKING  IN  COCAINE  SUBSO. 

814 

94C 

32E 

TRAFFICKING  IN  HEROIN 

815 

94C 

32E 

TRAFFICKING  IN  HEROIN  SUBSQ 

816 

94C 

32E 

TRAFFICKING  IN  MARIJ. ,   SUBSQ.  OFF. 

812 

94C 

32E 

TRAFFICKING  IN  MARIJUANA 

811 

94C 

32E 

TRANSFER/ALTER/DEFACE  LIQUOR  ID 

940 

138 

34B 

TRESPASS  ON  LAND,  DWELLING,  ETC 

216 

266 

120 

TRESPASS  TO  DAMAGE  GRASS  OR  TREES 

215 

266 

117 

TRESPASSING  W/MV 

S75 

266 

121A 

TRUCK  COMMERC.  VEHICLE-FLARE  VIOL. 

142 

85 

14B 

U-TURN  VIOLATION 

136 

A4 

23 

UNARMED  ASSAULT  WITH  INTENT  TO  ROB 

mr  m  »  *  «k  k  •         mm        •  m  mm  mm  «  m  mw  M  *          •  »          «.  4  4         mm  4  •  A             1  •          w  ^W        A  V  \m  mm* 

630 

265 

20 

UNARMED  BURGLARY 

202 

266 

15 

UNAUTHORIZED  USE  OF  A  M/V 

064 

90 

24 

UNAUTHORIZED  USE  OF  A  M/V  SUBSQ. 

065 

90 

24 

UNAUTHORIZED  USE  OF  A  MOTOR  BOAT 

332 

266 

63 

UNKNOWN  CHARGE 

995 

N/A 

N/A 

UNL.  SALE  OF  AMMUNITION 

S68 

140 

122B 

UNLAW  REG  BETS 

S38 

271 

17 

UNLAW  USE  OF  GAS 

S47 

164 

126 

UNLAWFULLY  OBTAINING  A  CONT.  SUBST. 

W  4  «  UTb  1  >  A    W  14U  A       W  AW  A  *  ■  A  11  dU  1~  Nw       4*       Wl  *  A    •        >aW  W  AW  fcW  A  • 

819 

94C 

33 

UNNAT.  ACT  W/CHILD  UNDER  16.  2ND 

W  1»  A  •  4  4  A    •        •  4  W  A              I     W  4  1  A  AJ  i_/        W  1  »  lw  Aw  4  \        A  W    /         4r  1 1  1W 

64  6 

272 

35A 

UNNATURAL  ACT  SODOMY 

mm  4*4*4  4  m*  W  A  M  4  M      A  4  V  A        W  S^*  4W  Vl  1  A 

S10 

272 

34 

UNNATURAL  ACT  WITH  CHILD  UNDER  SIXTEEN 

%v  •  *  4  1  4  4  A  w  A  W  mmmr       m  4  »#  A          *  ■  mV  All                A  1  A  AW  AW         W  11  w4Wi\        w*  W»  •  4  Wfc  A— *  *  ' 

645 

272 

35A 

UNNATURAL  ACTS 

W  4*4*44  m*  W  A  W  4              A  4  «V  A  W 

644 

272 

35 

USE  OF  FIREARM  COMM.  FELONY 

*^                    ^m  m>          m-    mm  m  \  MA  *A  «  *             W4  44  4  4          A   AW  AW  1  <  A 

S43 

265 

18B 

USING  FALSE  MOTOR  VEHICLE  DOCUMENT 

164 

90 

24B 

USING  HWYS.  W/OUT  SPEC.   FUEL  LIC 

141 

64E 

2 

USING  LIQUOR  ID  CARD  OF  ANOTHER 

942 

138 

34B 

UTT  STATE  LOTTERY  TICKET 

S27 

010 

30 
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Listing  of  Offense  Codes  by  Charge  Description 
DESCRIPTION   CODE  CHAPT  SECT. 


UTTERING  A  FALSE  PRESCRIPTION  818  94C  33 

UTTERING  A  FORGED  INSTR.   DATED  340  267  5 

UTTERING  A  FORGED  INSTR. ,  UNDATED  339  267  5 

UTTERING  COUNTERFEIT  BILL,  UNDATED  341  267  10 

UTTERING  COUNTERFEIT  BILLS,   DATED  342  267  10 

VANDALISM  OF  CHURCH  ETC,   >  $5,000  511  266  127A 

VANDALISM  OF  CHURCH  ETC.,   <  $5,000  510  266  127A 

VIOLATION  OF  RESTRAINING  ORDER  955  208  340 

WANTON  DEST.  OF  PROP.,    $250  OR  LESS  507  266  127 

WANTON  DESTRUCTION  OF  PROPERTY  OVER  $250  506  266  127 

WILLFUL  INJURY  GRAVESTONE  S59  272  73 

WILLFUL  INJURY  TO  DWELLING  OR  BLDG  505  266  104 

WLF.&MAL.  OBST.OF  FIRE-POLICE-AMB .  147  89  7 

WRIT  OF  APPREHENSION  1017  123  12E 

YIELD  SIGN  VIOLATION  I33  A4  11A 


\2H 


COURT  CODES 
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SUPREME  JUDICIAL  &  APPEALS  COURTS 


DEPT  DIV  COURT 

APPEALS  APPEALS  393 

SUPREME  JUDICIAL  SUPREME  JUDICIAL  04  8 


\2<a 


DISTRICT  COURT  DEPARTMENT 


DEPT  DIV  COURT  NO. 


DISTRICT 

AMES BURY 

495 

DISTRICT 

ATTLEBORO 

492 

DISTRICT 

AYER 

521 

DISTRICT 

BARNSTABLE 

484 

DISTRICT 

BOSTON  MUNI 

559 

DISTRICT 

BRIGHTON 

534 

DISTRICT 

BROCKTON 

530 

DISTRICT 

BROOKLINE 

529 

DISTRICT 

CAMBRIDGE 

519 

DISTRICT 

CENTRAL  BERKSHIRE 

487 

DISTRICT 

CHARLES TOWN 

535 

DISTRICT 

CHELSEA 

536 

DISTRICT 

CHICOPEE 

505 

DISTRICT 

CLINTON 

548 

DISTRICT 

CONCORD 

523 

DISTRICT 

DEDHAM 

525 

DISTRICT 

DORCHESTER 

537 

DISTRICT 

DUDLEY 

549 

DISTRICT 

EAST  BOSTON 

538 

DISTRICT 

EDGARTOWN 

493 

DISTRICT 

FALL  RIVER 

490 

DISTRICT 

FITCHBURG 

543 

DISTRICT 

FRAMING HAM 

522 

DISTRICT 

GARDNER 

546 

DISTRICT 

GLOUCESTER 

498 

DISTRICT 

GREENFIELD 

503 

DISTRICT 

HAVERHILL 

497 

DISTRICT 

H INGHAM 

531 

DISTRICT 

HOLYOKE 

506 

DISTRICT 

IPSWICH 

496 

DISTRICT 

LAWRENCE 

499 

DISTRICT 

LEOMINSTER 

544 

DISTRICT 

LOWELL 

512 

DISTRICT 

LYNN 

500 

DISTRICT 

MALDEN 

517 

DISTRICT 

MARLBOROUGH 

515 

DISTRICT 

MILFORD 

551 

DISTRICT 

NANTUCKET 

524 

DISTRICT 

NATICK 

516 

DISTRICT 

NEW  BEDFORD 

491 

DISTRICT 

NEWBURYPORT 

501 

DISTRICT 

NEWTON 

514 

DISTRICT 

NORTHAMPTON 

510 

DISTRICT 

NORTHERN  BERKSHIRE 

486 

DISTRICT 

ORANGE 

504 

DISTRICT 

ORLEANS 

485 

DISTRICT 

PALMER 

507 

DISTRICT 

PEABODY 

502 

DISTRICT 

PLYMOUTH 

532 

DISTRICT 

QUINCY 

526 

DISTRICT 

ROXBURY 

539 

DISTRICT 

SALEM 

494 

DISTRICT 

SO  BOSTON 

540 

DISTRICT 

SOMERVILLE 

513 
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DISTRICT  COURT  DEPARTMENT 


DEPT  DIV  COURT  NO. 


DISTRICT 

SOUTHERN  BERKSHIRE 

488 

DISTRICT 

SPENCER 

552 

DISTRICT 

SPRINGFIELD 

508 

DISTRICT 

STOUGHTON 

528 

DISTRICT 

TAUNTON 

489 

DISTRICT 

UXBRIDGE 

550 

DISTRICT 

W  ROXBURY 

541 

DISTRICT 

WALTHAM 

518 

DISTRICT 

WARE 

511 

DISTRICT 

WARE  HAM 

533 

DISTRICT 

WESTBOROUGH 

547 

DISTRICT 

WESTFIELD 

509 

DISTRICT 

WINCHENDON 

545 

DISTRICT 

WOBURN 

520 

DISTRICT 

WORCESTER 

542 

DISTRICT 

WRENTHAM 

527 

SUPERIOR  COURT  DEPARTMENT 


DEPT 

DIV 

COURT 

SUPERIOR 

BARNSTABLE 

469 

SUPERIOR 

BERKSHIRE 

470 

SUPERIOR 

BRISTOL 

471 

SUPERIOR 

DUKES 

472 

SUPERIOR 

ESSEX 

473 

SUPERIOR 

FRANKLIN 

474 

SUPERIOR 

HAMPDEN 

475 

SUPERIOR 

HAMPSHIRE 

476 

SUPERIOR 

MIDDLESEX 

477 

SUPERIOR 

NANTUCKET 

478 

SUPERIOR 

NORFOLK 

479 

SUPERIOR 

PLYMOUTH 

480 

SUPERIOR 

SUFFOLK  CIVIL 

482 

SUPERIOR 

SUFFOLK  CRIMINAL 

481 

SUPERIOR 

WORCESTER 

483 

138 


PROBATE   4   FAMILY   COURT  DEPARTMENT 


DEPT  DIV  COURT  NO. 


PROBATE 

BARNSTABLE 

057 

PROBATE 

RFRKSHIRE 

058 

W  v  w 

PROBATE 

BRISTOL 

059 

W«J  7 

PROBATE 

DUKES 

060 

WWW 

PROBATE 

X-         »->  i^A 

061 

V  W  X 

PROBATE 

FRANKLIN 

062 

PROBATE 

HAMPDEN 

063 

PROBATE 

HAMPSHIRE 

064 

PROBATE 

MIDDLESEX 

065 

PROBATE 

NANTUCKET 

066 

PROBATE 

NORFOLK 

067 

PROBATE 

PLYMOUTH 

068 

PROBATE 

SUFFOLK 

069 

PROBATE 

WORCESTER 

070 

JUVENILE  COURT  DEPARTMENT 


DEPT 


DIV 


COURT  NO 


JUVENILE 
JUVENILE 
JUVENILE 
JUVENILE 


BOSTON 
BRISTOL 
SPRINGFIELD 
WORCESTER 


564 
565 
566 
567 


HOUSING  COURT  DEPARTMENT 


DEPT  DIV  COURT  NO 

HOUSING  HAMPDEN  562 

HOUSING  SUFFOLK  561 

HOUSING  WORCESTER  64  4 


\oc\ 


i 


APPLICABLE  STATUTE 
AND 
COURT  RULES 
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MASSACHUSETTS  GENERAL  LAWS 
CHAPTER  21 ID 


COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


211D:1.  Committee  Membership;  Terms;  Filling  Vacancies; 
Reimbursement;   Conflicts  of  Interest. 

Section  1.  There  shall  be  a  committee  for  public  counsel 
services,  hereinafter  referred  to  as  the  committee,  to  plan, 
oversee,  and  coordinate  the  delivery  of  criminal  and  certain 
noncriminal  legal  services  by  all  salaried  public  counsel, 
bar  advocate  and  other  assigned  counsel  programs,  and  private 
attorneys  serving  on  a  per  case  basis.  The  committee  shall 
consist  of  fifteen  persons  to  be  appointed  for  a  term  of 
three  years  by  the  justices  of  the  supreme  judicial  court. 
Said  court  shall  request  and  give  appropriate  consideration 
to  nominees  for  the  fifteen  positions  from  the  Massachusetts 
Bar  Association,  county  bar  associations,  the  Boston  Bar 
Association,  and  other  appropriate  bar  groups  including,  but 
not  limited  to,  the  Massachusetts  Black  Lawyers'  Association, 
Women's  Bar  Association,  and  the  Massachusetts  Association  of 
Women  Lawyers.  Each  member  of  the  committee  shall  serve 
until  his  successor  in  office  has  been  appointed  and 
qualified.  Vacancies  shall  be  filled  by  the  justices  of  the 
supreme  judicial  court  by  appointment  to  an  unexpired  term. 
Members  of  the  committee  may  be  removed  by  the  justices  of 
the  supreme  judicial  court.  No  member  of  the  committee  shall 
receive  any  compensation  for  his  services,  but  each  member 
shall  be  reimbursed  for  actual  expenses  incurred  in  attending 
the  committee  meetings. 

The  provisions  of  chapter  two  hundred  and  sixty-eight  A  shall 
apply  to  all  members,  officers  and  employees  of  the 
committee,  except  that  the  committee  may  provide 
representation  or  enter  into  a  contract  pursuant  to  the 
provisions  of  sections  three  or  six  although  a  member  of  the 
committee  may  have  an  interest  or  involvement  in  any  such 
matter;  provided,  however,  that  such  interest  and  involvement 
is  disclosed  in  advance  to  the  other  members  of  the  committee 
and  recorded  in  the  minutes  of  the  committee;  and  provided, 
further,  that  no  member  having  an  interest  or  involvement  in 
any  contract  under  section  three  may  participate  in  any 
particular  matter,  as  defined  in  section  one  of  chapter  two 
hundred  and  sixty-eight  A,   relating  to  such  contract. 

211D:2.  Establishment     of     Standards     and     Definition  of 

" Indigency . " 
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Section  2.  The  committee  for  public  counsel  shall  establish 
a  definition  of  "indigency"  for  the  purposes  of  this  chapter 
and  uniform  standards  and  procedures  for  the  determination  by 
the  courts  of  the  commonwealth  that  (1)  a  person  is  indigent 
and  is  unable  to  obtain  counsel  or  (2)  said  indigent  person 
has  the  ability  to  pay  a  reduced  fee  for  the  appointment  of 
counsel.  Said  definition  and  standards,  and  any  amendments 
thereto,  shall  be  subject  to  the  approval  of  the  supreme 
judicial  •  court  and  shall  be  used  by  the  courts  of  the 
commonwealth  in  determining  assignment  of  cases  to  the 
committee  pursuant  to  section  five.  In  the  formulation  of 
said  definition,  standards,  and  procedures,  the  committee 
shall  consider  the  reporting  system  operated  by  the 
commissioner  of  revenue  for  the  purpose  of  verifying 
financial  eligibility  of  participants  in  state  or  federally 
funded  programs,  and  its  potential  applicability  to  the 
provision  of  legal  services  for  indigent  defendants.  Payment 
of  any  reduced  fee  by  an  indigent  person  for  the  appointment 
of  counsel  shall  be  made  to  the  probation  department  of  the 
appointing  court,  and  shall  be  forwarded  to  the  state 
treasurer  who  shall  deposit  such  in  the  general  fund. 

211D:  2A.  Appointed  Counsel  Unnecessary  if  Incarceration  not 
Part  of  Sentence;   Assessment  of  Legal  Counsel  Fee. 

Section  2A.  Notwithstanding  any  other  provision  of  law,  a 
criminal  defendant  charged  with  a  misdemeanor  or  a  violation 
of  municipal  ordinance  or  bylaw  need  not  be  appointed  counsel 
if  the  judge,  at  arraignment,  informs  such  defendant  on  the 
record  that,  if  the  defendant  is  convicted  of  such  offense, 
his  sentence  will  not  include  any  period  of  incarceration. 
For  good  cause,  that  judge  or  another  judge  of  the  same  court 
may  later  revoke  such  determination  on  the  record  and  appoint 
counsel,  and  on  the  request  such  counsel  shall  be  entitled  to 
a  continuance  to  conduct  any  necessary  discovery  and  to 
prepare  adequately  for  trial.  Any  such  determination  or 
revocation  by  a  judge  shall  be  endorsed  upon  the  docket  of 
the  case . 

Any  person  provided  counsel  under  the  provisions  of  this 
chapter  shall  be  assessed  a  legal  counsel  fee  of  seventy-five 
dollars  which  may  be  waived  at  the  discretion  of  the  court. 
Said  fee  shall  be  in  addition  to  any  reduced  fee  required 
pursuant  to  section  two  and  shall  be  collected  in  accordance 
with  said  section. 


211D:3.     Gifts  and  Grants  or  Contributions  to  Committee. 

Section  3.  Said  committee  may  accept  gifts,  grants  or 
contributions  from  any  source,  whether  public  or  private,  and 
may  enter  into  contracts  to  provide  or  receive  services  with 
any    federal,     state,     county    or    municipal    entity,     with  any 
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group  or  individual,  whether  profit  or  nonprofit,  or  with  any- 
nonprofit  or  voluntary  charitable  group,  corporation, 
association  or  organization,  including  any  bar  association  or 
bar  advocate  group. 


211D:4.  Rules  and  Regulations;  Annual  Report;  Training  of 
Counsel;   Rotating  Appointments. 

Section  4.  Said  committee  shall  adopt  such  rules  and 
regulations  as  may  be  necessary  for  the  conduct  of  its 
affairs  and  may  from  time  to  time  amend  or  revise  the  same. 
The  committee  shall  prepare  an  annual  report  which  shall  be  a 
public  document.  The  committee  shall  establish  standards  and 
guidelines  for  the  training,  qualification  and  removal  of. 
counsel  in  the  public  and  private  counsel  divisions  who 
accept  its  appointments,  and  shall  provide  pre-service  and 
in-service  training  for  both  private  counsel  who  accept 
assignments  and  salaried  public  counsel.  The  committee  may 
establish  a  rotating  appointment  mechanism  that  will 
encourage  open  access  among  attorneys  participating  within 
the  private  counsel  division. 


211D:5.     Appointment  or  Assignment  of  Counsel. 

Section  5.  Said  committee  shall  establish,  supervise  and 
maintain  a  system  for  the  appointment  or  assignment  of 
counsel  at  any  stage  of  a  proceeding,  either  criminal  or 
noncriminal  in  nature,  provided,  however,  that  the  laws  of 
the  commonwealth  or  the  rules  of  the  supreme  judicial  court 
require  that  a  person  in  such  proceeding  be  represented  by 
counsel;  and,  provided  further,  that  such  person  is  unable  to 
obtain  counsel  by  reason  of  his  indigency.  The  committee  may 
also  establish  a  system  for  the  provision  of  counsel  in  any 
pre-arraignment  procedure.  A  justice  or  associate  justice 
shall  assign  a  case  to  the  committee,  as  hereinafter 
provided,  after  receiving  from  the  probation  officer  a 
written  report  containing  the  probation  officer's  opinion  as 
to  the  defendant's  ability  to  pay  for  counsel,  based  on  the 
standards  and  procedures  provided  for  in  section  two. 

211D:6.  Use  of  Public  Counsel  Division;  Private  Counsel 
Division . 

Section  6.  In  carrying  out  its  duties  as  prescribed  in 
section  five,    the  committee  shall: 

(a)  Utilize  its  staff  of  attorneys,  which  shall  be  known 
hereafter  as  the  "public  counsel  division" .  Said 
division  shall  include  a  unit  to  be  known  as  the  Roxbury 
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defenders  unit,  which  shall  represent  clients  as 
assigned  pursuant  to  this  chapter  in  the  Roxbury 
division  of  the  district  court  department .  Said 
division  shall  be  assigned  to  represent  indigent 
defendants  in  all  criminal  cases,    except  that: 

(i)  said  division  shall  not  be  assigned  to  represent 
more  than  one  defendant  in  any  matter  before  any 
court  on  the  same  case  or  arising  out  of  the  same 
incident ; 

(ii)  said  division  shall  not  be  assigned  to  represent  a 
defendant  in  any  case  in  which  there  is  a  conflict 
of  interest  with  any  of  its  clients; 

(iii)  said  division  shall  not  be  assigned  to  a  case  where 
a  person  is  before  the  probate  and  family  court 
department  or  the  housing  court  department  for 
criminal  contempt  or  in  such  other  proceeding  in 
said  departments  in  which  such  person  is  entitled  to 
be  represented  by  counsel; 

(iv)  said  division  shall  not  be  assigned  to  represent  any 
child  alleged  to  be  delinquent,  except  in  such  cases 
which  may  result  in  transfer  hearings  under  section 
sixty-one  of  chapter  one  hundred  and  nineteen,  and 
except  in  the  Boston  and  Bristol  county  divisions  of 
the  juvenile  court  department  or  in  the  Roxbury 
division  of  the  district  court  department; 

(v)  said  division  shall  not  be  assigned  to  represent  any 
person  charged  with  a  misdemeanor  unless  said 
misdemeanor  is  in  conjunction  with  a  felony  charge 
for  which  said  division  has  been  assigned. 

(b)  Establish,  supervise,  and  maintain  a  system  for  the 
appointment  of  private  counsel,  hereafter  called  the 
"private  counsel  division" .  The  committee  shall  enter 
into  contractual  agreements  with  any  state,  county  or 
local  bar  association  or  voluntary  charitable  group, 
corporation  or  association,  including  bar  advocate 
groups,  for  the  purpose  of  providing  such  counsel.  Said 
committee  may  also  contract  with  such  other  organized 
groups  of  attorneys  as  may  be  formed  to  afford 
representation  to  indigent  defendants  and  may  appoint 
and  compensate  private  attorneys,  on  a  case-by-case 
basis,  as  counsel  for  indigents  entitled  to 
representation.  Neither  individuals  nor  members  nor 
participants  in  any  group,  corporation  or  association 
with  whom  the  committee  may  contract  under  this 
paragraph  shall  be  considered  to  be  or  have  any  rights 
as  state  employees. 
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(i)  Said  division  shall  be  assigned  for  all  persons 
accused  of  crimes  entitled  to  counsel  who,  through 
their  inability  to  pay  for  counsel,  must  have 
counsel  appointed  to  them,  but  who,  pursuant  to  the 
provisions  of  subparagraph  (a)  of  this  section  are 
not  to  be  represented  by  the  public  counsel 
division . 

(ii)  Said  division  shall  be  assigned  to  represent  a 
person  who  is  before  the  probate  and  family  court 
department  or  the  housing  court  department  in  a 
criminal  contempt  proceeding  or  in  such  other 
proceeding  in  said  departments  in  which  a  person  is 
entitled  to  be  represented  by  counsel. 

(iii)  Said  division  shall  also  be  assigned  to  represent 
persons  in  such  other  proceedings  as  the  chief 
counsel  shall  determine  to  be  necessary. 


211D:7.  Representation  of  Persons  Charged  with  Concurrent 
Felonies  Under  GLM  218:26. 

Section  7.  Said  division  shall  be  assigned  to  represent 
persons  charged  in  the  district  court  department  with 
concurrent  felonies  under  section  twenty-six  of  chapter  two 
hundred  and  eighteen  as  further  defined  by  the  committee. 


211D:8.     Representation  of  Persons  Accused  of  Murder. 

Section  8.  Upon  a  determination  by  a  court  that  a  person 
accused  of  murder  in  the  first  or  second  degree  is  indigent, 
the  chief  counsel  or  his  designee  may  assign  the  case  to 
either  the  public  counsel  division  or  the  private  counsel 
division,  subject  to  the  approval  of  the  justice  making  the 
determination  of  indigency. 


211D:9.     Development  of  Standards. 

Section  9.  The  committee  shall  establish  standards  for  the 
public  counsel  division  and  the  private  counsel  division 
which  shall  include  but  not  be  limited  to: 

(a)  vertical  or  continuous  representation  at  the  pre-trial 
and  trial  stages  by  the  attorney  either  assigned  or 
appointed,   whenever  possible; 

(b)  required  participation  by  each  attorney  in  an  approved 
course  of  training  in  the  fundamentals  of  criminal  trial 
practice,  unless  the  attorney  has  a  level  of  ability 
which  makes  such  participation  unnecessary; 

(c)  specified  caseload  limitation  levels; 
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(d)  investigative  services; 

(e)  a  method  for  the  provision  of  social  services  or  social 
service  referrals; 

(f)  Availability  of  expert  witnesses  to  participating 
counsel ; 

(g)  Clerical  assistance,  interview  facilities,  and  the 
availability  of  a  law  library  and  model  forms  to 
participating  counsel;  and 

(h)  adequate  supervision  provided  by  experienced  attorneys 
who  shall  be  available  to  less  experienced  attorneys. 

211D:10.  Monitoring  and  Evaluating  Counsel;  Client  Complaint 
Resolution;   Comments  by  Justice  on  Counsel's  Performance. 

Section  10.  The  committee  shall  monitor  and  evaluate 
compliance  with  the  standards  and  the  performance  of  counsel 
in  its  divisions  in  order  to  insure  competent  representation 
of  defendants  in  all  courts  of  the  commonwealth  and  shall 
establish  a  procedure  for  the  review  and  disposition  of 
client  complaints.  The  committee  shall  also  establish 
procedures  whereby  comments  on  the  standard  of  performance  of 
counsel  in  its  divisions  may  be  submitted  by  the  justice 
hearing  a  particular  matter. 


211D:11.     Establishment  and  Review  of  Compensation  Rates. 

Section     11.  The     committee     shall     establish     rates  of 

compensation  payable,  subject  to  appropriation,  to  all 
counsel  who  are  appointed  or  assigned  to  represent  indigents 
within  the  private  counsel  division  in  accordance  with  the 
provisions  of  paragraph  (b)  of  section  six.  Such  rates  of 
compensation  shall  be  reviewed  periodically  at  public 
hearings  held  by  the  committee  at  appropriate  locations 
throughout  the  state,  and  notice  shall  be  given  to  all  state, 
county  and  local  bar  associations  and  other  interested 
groups,  of  such  hearings  by  letter  and  publication  in  advance 
of  such  hearings.  Such  periodic  review  shall  take  place  not 
less  than  once  every  two  years. 

211D:12.  Compensation  of  Private  Counsel;  Remedy  for  Counsel 
Aggrieved  by  Amount  of  Compensation;  Audit  and  Oversight 
Department;  Delayed  Submission  of  Counsel  Bills. 

Section  12.  The  committee  shall  establish  policies  and 
procedures  to  provide  fair  compensation  to  private  counsel, 
which  shall  include  a  remedy  for  any  attorney  aggrieved  by 
the  amount  of  payment.  The  committee  shall  also  establish  an 
audit  and  oversight  department  to  monitor  billing  and  private 
attorney  compensation.  All  invoices  shall  be  processed  for 
payment   within   thirty  days   of    receipt   by   the    chief   counsel  . 
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Bills  shall  be  submitted  to  the  committee  within  thirty  days 
of  the  conclusion  of  a  case;  or,  if  the  case  is  pending  at 
the  end  of  the  fiscal  year,  within  thirty  days  after  the  end 
of  said  fiscal  year,  unless  time  for  filing  has  been  extended 
by  the  chief  counsel.  Bills  submitted  after  said  date 
without  just  cause  shall  not  be  processed  for  payment.  The 
amount  of  payment  for  invoices  received  by  the  chief  counsel 
more  than  thirty  days  after  the  final  disposition  of  a  case 
or  within  thirty  days  after  the  end  of  the  fiscal  year,  which 
have  not  received  an  extension  but  have  been  approved  because 
just  cause  has  been  shown  for  delay  in  submission,  shall  be 
reduced  by  five  percent .  The  committee  may  further  prescribe 
such  policies  and  procedures  for  payment  as  it  deems 
appropriate . 


211D:13.  Chief  and  Deputy  Chief  Counsel;  Legal  and  Nonlegal 
Staff  of  Public  Counsel  Division. 

Section  13.  The  committee  shall  appoint  a  chief  counsel, 
whose  responsibilities  and  duties  shall  be  defined  by  the 
committee  and  shall  include,  but  not  be  limited  to,  the 
overall  supervision  of  the  workings  of  the  various  divisions 
of  the  committee.  The  committee  shall  further  appoint  two 
deputy  chief  counsels,  with  duties  defined  by  the  committee, 
one  of  whom  shall  supervise  the  public  counsel  division,  and 
the  other  shall  supervise  the  private  counsel  division.  The 
committee  shall  also  prescribe  the  procedures  for  the 
appointment  of  all  legal  and  nonlegal  staff  of  the  public 
counsel  division  and  for  the  procurement  of  office  space  as 
may  be  required.  The  chief  counsel  shall  authorize  the 
certification  of  all  payments  under  section  twenty-seven  G  of 
chapter  two  hundred  and  sixty-one  and  section  twenty  of 
chapter  twenty-nine.  All  legal  and  nonlegal  staff  of  the 
public  counsel  division  shall  be  full  time  and  shall  devote 
their  entire  time  during  ordinary  business  hours  to  their 
duties  and  shall  neither  directly  or  indirectly  engage  in  the 
private  practice  of  law.  The  chief  counsel  and  deputy  chief 
counsels  shall  likewise  devote  full  time  to  their  duties. 
The  chief  counsel  shall  be  paid  a  salary  comparable  to  the 
salary  paid  to  a  district  attorney.  The  salaries  of  the 
deputy  chief  counsels  shall  be  established  by  the  committee. 
All  other  legal  staff  of  the  public  counsel  division  shall  be 
paid  at  salaries  comparable  to  the  salary  paid  to  an  attorney 
employed  in  a  district  attorney's  office. 

The  counsel  and  other  employees  appointed  by  the  committee 
shall  not  be  subject  to  the  provisions  of  chapter  thirty-one. 

211D:14.  Public  Counsel  Division  to  Represent  Indigents  in 
Appeals  and  Related  Post-Conviction  Proceedings;  Conflicts  of 
Interest . 
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Section  14.  The  public  counsel  division,  except  in  cases  of 
conflict  of  interest,  shall  represent  indigent  defendants  in 
all  appeals  and  related  post -conviction  remedies.  In  the 
case  of  a  conflict  of  interest,  the  assignment  shall  be  to 
the  private  counsel  division. 

211D:15.  Consultation     with     Greater     Roxbury  Community- 

Advisory  Board. 

Section  15.  The  committee  shall  consult  regularly  with  a 
community  advisory  board  appointed  by  the  committee  to 
represent  the  greater  Roxbury  community.  Members  of  the 
community  advisory  board  shall  not  receive  compensation  or 
reimbursement  for  expenses . 
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SUPREME  JUDICIAL  COURT  RULES 


RULE  3:10   ASSIGNMENT  OF  COUNSEL 
(Applicable  to  all  courts) 

Section  1.  Definitions.  The  following  definitions 
apply  in  this  rule: 

(a)  Anticipated  Cost  of  Counsel — The  cost  of  retain- 
ing private  counsel  for  the  defense  of  a  felony  charge 
within  the  jurisdiction  of  the  Superior  Court,  as  esti- 
mated and  published  from  time  to  time  by  the  Com- 
mittee for  Public  Counsel  Services. 

(b)  Available  Funds — 

(i)  General  Definition.  A  party's  liquid  assets 
and  disposable  net  monthly  income  calculated  after 
provision  is  made  for  the  party's  bail  obligations. 

(ii)  Certain  Assets  and  Income  of  Party's  House- 
hold. A  party's  available  funds  shall  include  the 
liquid  assets  and  disposable  net  monthly  income  of 
the  party's  spouse  (or  person  in  substantially  the 
same  relationship)  and  each  of  the  party's  parents, 
provided,  in  each  instance,  any  such  person  lives  in 
the  same  residence  as  the  party  and  contributes 
substantially  toward  the  household's  basic  living 
expenses,  unless  that  other  person  has  an  adverse 
interest  in  the  proceeding  (e.g.,  is  the  victim,  com- 
plainant, or  petitioning  party,  is  a  prospective  pros- 
ecution witness,  or  is  a  party,  if  it  is  a  civil  matter). 


(iii)  Available  Funds  of  a  Party  over  Sixteen  Sup- 
ported by  Another.  The  available  funds  of  any 
party  over  the  age  of  sixteen  who  is  substantially 
supported  by  a  parent  or  parents  or  by  a  guardian, 
or  who  continues  to  be  claimed  as  a  dependent  for 
tax  purposes,  shall  include  the  available  funds  of 
that  person's  parent  or  parents  or  guardian,  except 
when  that  other  person  has  an  adverse  interest  in 
the  proceeding. 

(iv)  Available  Funds  of  a  Party  under  Seventeen. 
The  available  funds  of  a  party  under  the  age  of 
seventeen  (including  a  child  allegedly  in  need  of 
services  and  an  allegedly  delinquent  child,  as  de- 
fined in  G.L.  c.  119,  §§  21  &  52,  respectively)  shall 
include  available  funds  of  the  child's  parents  or 
guardian,  regardless  of  their  place  of  residence, 
except  when  that  other  person  has  an  adverse  inter- 
est in  the  proceeding. 

(c)  Basic  Living  Costs — The  average  monthly 
amount  spent  for  reasonable  payments,  including  loan 
payments,  toward  living  costs,  such  as  shelter,  food, 
utilities,  health  care,  transportation,  clothing,  edu- 
cation, and  support  payments. 

(d)  Disposable  Net  Monthly  Income — The  income 
remaining  each  month  after  deducting  income  taxes, 
social  security  taxes,  contributory  retirement,  union 
dues,  and  basic  living  costs. 
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le)  Income — Salary,  wages,  interest,  dividend*, 
rental  income,  and  other  earnings  and  cash  payments, 
such  as  amounts  received  from  pensions,  annuities, 
social  security,  and  public  assistance  programs. 

(0  Indigent — A  party  who  is: 

(i)  receiving  one  of  the  following  types  of  public 
assistance:  Aid  to  Families  with  Dependent  Chil- 
dren (AFDC),  Emergency  Aid  to  Elderly,  Disabled 
and  Children  (EAEDC),  poverty  related  veterans' 
benefits,  food  stamps,  refugee  resettlement  benefits. 
Medicaid,  or  Supplemental  Security  Income  (SSI); 

(ii)  receiving  an  annual  income,  after  taxes,  one 
hundred  twenty-five  percent  or  less  of  the  then 
current  poverty  threshold  referred  to  in  G.L.  c.  261, 
§  27A(b); 

(iii)  residing  in  a  tuberculosis  treatment  center  or 
a  public  or  private  mental  health,  mental  retarda- 
tion or  long  term  care  facility,  including  the  Bridge- 
water  State  Hospital  and  the  Treatment  Center,  or 
the  subject  of  a  proceeding  in  which  admission  or 
commitment  to  such  a  center  or  facility  is  sought,  or 
who  is  the  subject  of  a  proceeding  in  which  a 
substituted  judgment  determination  concerning 
treatment  is  sought,  provided,  however,  that  where 
the  judge  has  reason  to  believe  that  the  party  is  not 
indigent,  a  determination  of  indigency  shall  be  made 
in  accordance  with  Section  4  and  other  applicable 
provisions  of  this  rule.  The  provisions  of  paragraph 
(b)  of  Section  1  of  this  rule  notwithstanding,  for 
purposes  of  such  determination  "available  funds" 
shall  not  include  the  liquid  assets  or  disposable  net 
monthly  income  of  any  member  of  the  party's  fami- 

iy- 

(iv)  serving  a  sentence  in  a  correctional  institu- 
tion and  has  no  available  funds;  or 

(v)  held  in  custody  in  jail  and  has  no  available 
funds. 

(g)  Indigent  but  Able  to  Contribute— A  party  who 

(i)  has  an  annual  income,  after  taxes,  of  more 
than  one  hundred  twenty-five  percent  and  less  than 
two  hundred  fifty  percent  of  the  then  current  pover- 
ty threshold  referred  to  in  G.L.  c.  261,  §  27A(b),  or 

(ii)  is  charged  with  a  felony  within  the  jurisdic- 
tion of  the  Superior  Court  and  whose  available 
funds  are  insufficient  to  pay  the  anticipated  cost  of 
counsel  for  the  defense  of  the  felony  but  are  suffi- 
cient to  pay  a  portion  of  that  cost. 


(h)  Liquid  Assets — Cash,  savings  accounts,  hank 
accounts,  stocks,  bonds,  certificates  of  deposit,  equity 
in  real  estate,  and  equity  in  a  motor  vehicle  or  in  other 
tangible  property;  provided  that  any  equity  in  real  or 
personal  property  is  reasonably  convertible  to  cash. 
Any  motor  vehicle  necessary  to  maintain  employment 
shall  not  be  considered  a  liquid  asset. 

(i)  Party — A  defendant  in  a  criminal  proceeding,  a 
juvenile  in  a  delinquency  proceeding,  and  any  person, 
including  a  juvenile,  in  a  civil  matter  in  which  the 
person  has  a  right  to  counsel. 

Section  2.  Advice  as  to  Right  to  Counsel.  If  any 
party  to  a  proceeding  in  which  the  law  of  the  Com- 
monwealth or  the  rules  of  this  court  establish  a  right 
to  be  represented  by  counsel  initially  appears  in  any 
court  without  counsel,  the  judge  shall  advise  the  party, 
or  if  the  party  is  a  juvenile  or  is  under  guardianship, 
the  party  and  a  parent  or  legal  guardian,  where 
appropriate,  that:  (a)  the  law  requires  that  counsel  be 
available  in  the  proceeding,  at  public  expense  if  neces- 
sary and  (b)  if  the  court  finds  that  the  party  wants 
counsel  and  cannot  afford  counsel,  the  Committee  for 
Public  Counsel  Services  will  provide  counsel  at  no  cost 
or  at  a  reduced  cost  Thereafter,  the  judge  shall 
make  findings  as  provided  in  the  following  sections  of 
this  rule. 

Section  3.  Waiver  of  Counsel.  If  the  party 
knowingly  elects  to  proceed  without  counsel,  a  written 
waiver  by  the  party  and  a  certificate  of  the  judge  on 
the  form  hereafter  provided  in  this  section  shall  be 
signed  by  the  party  and  the  judge,  respectively,  and 
filed  with  the  papers  in  the  case.  If  the  party  know- 
ingly elects  to  proceed  without  counsel  but  refuses  to 
sign  the  form  hereafter  provided,  the  judge  shall  so 
certify  on  that  form,  which  shall  be  filed  with  the 
papers  in  the  case. 

In  proceedings  pursuant  to  General  Laws,  chapter 
111,  §§  94C  and  94G,  chapter  123,  chapter  123A,  and 
chapter  201,  prior  to  allowing  a  waiver,  the  judge  shall 
specifically  determine  whether  the  party  is  competent 
to  waive  counsel.  Notwithstanding  such  waiver,  if  the 
judge  determines  that  the  party  is  not  competent  to 
waive  counsel  or  is  otherwise  unable  effectively  to 
exercise  the  party's  rights  at  a  hearing,  the  judge 
shall  appoint  standby  counsel  pursuant  to  Section  6. 

The  following  waiver  form  shall  be  used  as  provided 
in  this  Section: 


Commonwealth  of  Massachusetts 

DETERMINATION  WITH  RESPECT  TO  Docket  Nos. 

WAIVER  OF  RIGHT  TO  COUNSEL   

PURSUANT  TO  S.J.C.   

RULE  3:10 


Rule  3:10 


SUPREME  JUDICIAL  COURT  RULES 


 .  Court  Department   _  Court 

CASE  NAME 


vs. 


I.    STATEMENT  OF  PARTY 

I,   ,   have   been   informed   of  my   right   to  have 

(Name  of  Party) 

a  lawyer  represent  me  at  every  stage  of  the  proceedings  in  this  case,  and  that  if  I 
cannot  afford  to  hire  my  own  lawyer,  this  Court  will  assign  the  Committee  for  Public 
Counsel  Services  to  provide  representation  for  me.  KNOWING  THAT  I  HAVE  A 
RIGHT  TO  HAVE  A  LAWYER  REPRESENT  ME,  I  NEVERTHELESS  ELECT 
TO  PROCEED  IN  THIS  MATTER  WITHOUT  A  LAWYER  AND  WAIVE  MY 
RIGHT  TO  SUCH  A  LAWYER. 


Signature  of  Party  or  Parent  or  Guard-  Printed  or  Typed  Name  of  Person  Sign- 
ian  for  Incompetent/Juvenile  ing 

Signed  this  day  of  ,  19  


II.    CERTIFICATE  OF  JUDGE 

I  hereby  certify  that  the  party  named  above  has  been  informed,  by  me,  of  the 
right  to  counsel  in  accordance  with  Supreme  Judicial  Court  Rule  3:10  and  G.L.  c. 
21  ID,  §  5;  that  the  party  has  knowingly  elected  to  proceed  without  a  lawyer  and 

 has  executed  a  waiver  of  counsel  in  my  presence, 

 has  refused  to  sign  a  waiver. 


Signature  of  Judge  Printed  or  Typed  Name  of  Judge  Date 


Section  4.    Determination  of  Indigency  Status. 

(a)  If  the  judge  finds  that  the  party  has  not  know- 
ingly elected  to  proceed  without  counsel  and  the  party 
does  not  arrange'  to  obtain  counsel,  the  judge  shall 
receive  a  written  report  and  opinion  as  to  indigency 
from  a  probation  officer  or  other  appropriate  court 
employee  as  provided  in  Section  8  of  this  rule.  After 
reviewing  the  report  and  opinion  and  interrogating 


the  party,  as  appropriate,  the  judge  shall  make  one  of 
the  following  three  determinations: 

(i)  the  party  is  indigent, 

(ii)  the  party  is  indigent  but  able  to  contribute,  or 

(iii)  the  party  is  not  indigent. 

The  judge  shall  enter  findings  on  the  following  form, 
which  shall  be  filed  with  the  papers  in  the  case 


Commonwealth  of  Massachusetts 

JUDGE'S  DETERMINATION  Docket  Nos. 

WITH  RESPECT  TO  INDIGENCY   

PURSUANT  TO  S.J.C.  RULE  3:10   


Court  Department 


Court 


ASSIGNMENT  OF  COUNSEL 


Rule  3:10 


_  Ai  z. 


■  V  '- 


.'•Jzer  ae.-.r.a-  zr.e  reicr.  zr.z  re::— dau:r.  ::'  L-.e  cr:ca'_:r  ::T.:er  :.-  :v.er 
a7-rtpr.au  ccur.  e-.ihyee.  a-:  ar'^r  :-zs  —  :ra-r.r  :h«  par.y  .:'  »::r::r.iu  :aa~- 


f:nd  that 


moves  Aid  to  Families  with  Dependent  Children 
-ecr.ves  E-erger.ry  Aid  :•:  I.:^r_-  Zisac.ec  ar.r 
r:;.vy  : :  •  err.  re.a:e~  -eve  raj-.  3  :-e.-.e:V-= 


::-e  ScI 


ii:U::e  :r.  a  ::—  e a. 


referred      .r.  G.L 


irsuant  to  SJ.C.  Rule 


::.    :n:::znt  svt  azli  t:  i::-t?.:h~z  a.-:  : 

:rdere:  "-:  :ay  S   :"~~=rz  tr.e         ::"  :eaa_=; 

  his  ar.  ar.r.ua^    r.::.r.e.  after  -.axes    ::'  rr.:re  ir.as. 

12-5^  ar.:  ^es-s  thar.  'IS'.-*:  :f  d-.e  :_— en:  dr.erry 
threshold  referred  to  Ln  G.L-  c  261,  §  27AXb). 

  :s  charge-:  ~-.ir.  a  :'ei:r.y  d-.e  ;ur.ii::-:r  ::  me 

S-;-er!:r  T:ur :  an:  r.as  a-a..a:.e  rdrad  ruff.rer.: 
*-:  zi':  a  pcn::~  ::  '_r.e  ::  ::_r;e 

  is  determined  to  be  indigent  but  able  to  contribute 

pursuant  to  SJ.C  Rule  3:10.  Section  4(b)  [Judge's 
Serucr  4  :   f.r.d- r.rs  :r.  "-re  re::r:  are  izz-r.ii-i] 

III.    NIT   INDIGENT  ar:  Ls   a;  e        ;a;.    •„■:    ::s:   ::  ::_r^e. 

[Judge's  f.nirp  :r  v;  re::-;  are  aire-  :e:  .:'        r.-.ir.g  .;- 


Signature  of  Judge  Dau 

(b)  In  making  the  determination  called  for  by  this  of  the  other  categories  described  in  Section  4(a),  based 

Section,  the  judge  shall  apply  the  A»finitinng  of  inch-  on  a  consideration  of  the  party's  available  funds  in 

gent  and  indigent  but  able  to  contribute  set  forth  in  relation  to  the  party's  bask  living  costs  or  based  on 

Section  1  of  this  rule.   Notwithstanding  the  determi-  special  circumstances,  or  both,  provided  that  the  judge 

r.auon  that  the  application  of  those  definitions  indi-  sets  forth  in  findings  on  the  record  the  reason  for 

cates.  a  judge  nevertheless  may  place  a  party  in  either  doing  so. 


r- 


Rule  3:10 


SUPREME  JUDICIAL  COURT  RULES 


Section  5.  Assignment  0f  Counsel/Notice  of  As- 
signment. If  under  Section  4  of  this  rule  the  judge 
finds  that  a  party  is  in  category  (i)  or  (ii)  of  Section 
4(a),  the  judge  shall  assign  the  Committee  for  Public 
Counsel  Services  to  provide  representation  for  the 
party,  unless  exceptional  circumstances,  supported  by 
written  findings,  necessitate  use  of  a  different  proce- 
dure that  is  consistent  with  G.L.  c.  21  ID  and  the  rules 
of  this  court.  The  court  clerk  or  register  shall 
promptly  complete  and  transmit  a  Notice  of  Assign- 
ment of  Counsel  Form,  provided  by  the  Committee  for 
Public  Counsel  Services  with  the  approval  of  this 
court,  to  the  party  and  shall  file  a  copy  with  the 
papers  in  the  case. 

In  proceedings  pursuant  to  General  Laws,  chapter 
111,  §§  94C  and  94G,  chapter  123.  chapter  123 A,  and 
chapter  201,  the  judge  shall  appoint  counsel  immedi- 
ately upon  the  filing  of  a  petition.  If,  prior  to  the 
commencement  of  a  hearing  in  such  proceedings,  the 
judge  determines  that  the  party  is  not  indigent,  as- 
signed counsel  may  be  dismissed,  and,  if  so,  the  party 
shall  be  advised  to  retain  private  counsel  without 
delay;  provided,  however,  that  if  the  interests  of 
justice  so  require  in  such  proceedings,  the  judge  shall 
authorize  the  continued  services  of  appointed  counsel 
at  public  expense.  The  interests  of  justice  may  re- 
quire such  appointment  if,  for  example,  the  party  is 
incompetent  to  obtain  counsel,  incapable  of  obtaining 
access  to  funds,  or  incapable  of  locating  or  contracting 
with  a  lawyer.  If,  subsequent  to  the  commencement 
of  a  hearing  in  such  proceedings,  the  judge  deter- 
mines that  the  party  is  not  indigent,  assigned  counsel 
shall  continue  to  represent  the  party  and  the  party 
may  be  ordered  to  reimburse  the  Commonwealth 
therefor. 

If  under  Section  4  of  this  rule  a  judge  has  found 
that  a  party  is  not  indigent,  but  after  a  reasonable 
time  the  party  has  not  waived  counsel,  procured  coun- 
sel, or  seasonably  petitioned  the  court  for  the  appoints 
ment  of  counsel  on  the  basis  that,  after  a  reasonable 
effort,  the  party  has  been  unable  to  retain  counsel 
because  of  financial  reasons,  then  the  case  may  be 
ordered  to  proceed. 

Section  6.  Standby  Counsel.  Notwithstanding  a 
party's  waiver  of  counsel,  the  judge  may  assign  coun- 
sel in  accordance  with  this  rule  to  be  available  to 
assist  the  party  in  the  course  of  the  proceedings. 

Section  7.    Review  of  Indigency  Determination. 

(a)  A  party's  indigency  status  may  be  reviewed  at 
any  stage  of  a  court  proceeding  if  information  regard- 
ing a  change  in  financial  circumstances  becomes  avail- 
able to  a  probation  officer  or  other  appropriate  court 
employee,  through  the  court's  verification  system,  or 
from  some  other  source,  including  the  party. 


(b)  A  party  has  the  right  to  reconsideration  in  a 
formal  hearing  of  the  findings  and  conclusion  as  to  the 
party's  entitlement  to  assigned  counsel. 

Section  8.  Report  by  Probation  Officer  or  Other 
Appropriate  Court  Employee.  The  probation  officer 
or  other  appropriate  court  employee  shall  provide  to 
the  judge  a  written  report  and  opinion  as  to  indigency 
on  a  form  prescribed  by  this  court  based  on  informa- 
tion obtained  from  the  party  and  subject  to  a  verifica- 
tion system  established  by  the  Chief  Justice  for  Ad- 
ministration and  Management  of  the  Trial  Court. 
The  form  shall  include  information  necessary  to  pro- 
vide a  basis  for  making  a  determination  with  respect 
to  indigency  as  provided  in  this  rule. 

Section  9.  Inadmissibility  of  Information  Ob- 
tained From  a  Party.  No  information  provided  by  a 
party  pursuant  to  this  rule  may  be  used  in  any 
criminal  or  civil  proceeding  against  the  party  except  in 
a  prosecution  for  perjury  or  contempt  committed  in 
providing  such  information. 

Section  10.  Counsel  for  Parties  Indigent  and 
Indigent  but  Able  to  Contribute. 

(a)  Appearance  of  Counsel.  Counsel  assigned  by 
the  Committee  for  Public  Counsel  Services  to  repre- 
sent a  party  pursuant  to  this  rule  shall  file  an  appear- 
ance in  the  case  within  forty-eight  hours  after  notifica- 
tion of  the  assignment 

(b)  Withdrawal  of  Appearance.  If  counsel  assigned 
by  the  Committee  for  Public  Counsel  Services,  who 
has  filed  an  appearance,  is  unable  or  unwilling  to 
represent  a  party,  he  shall  move  to  withdraw  his 
appearance.  If  the  judge  consents  to  the  motion  for 
withdrawal,  the  court  clerk  or  register  shall  immedi- 
ately notify  the  Committee  for  Public  Counsel  Ser- 
vices to  make  a  new  assignment  of  counsel. 

(c)  Payment  of  Counsel  Costs. 

(i)  While  determined  to  be  indigent,  a  party  may 
not  be  ordered,  required,  or  solicited  to  make  any 
payment  toward  the  cost  of  counsel,  except  for  an 
order  entered  pursuant  to  G.L.  c  21  ID,  §  2A_ 

(ii)  If  a  party  is  determined  to  be  indigent  but 
able  to  contribute,  the  judge  shall  order  the  party  to 
pay  a  reasonable  amount  to  the  probation  officer  or 
other  appropriate  court  employee  toward  the  cost  of 
counsel  in  addition  to  assessing  a  legal  counsel  fee 
as  provided  in  G.L.  c.  21  ID,  §  2A.  The  amount 
ordered  to  be  paid  shall  be  based  on  the  financial 
circumstances  of  the  party. 

(iii)  All  funds  received  as  payment  toward  the 
cost  of  counsel,  including  amounts  received  pursu- 
ant to  G.L.  c.  21  ID,  §  2A,  shall  be  deposited  with 
the  State  Treasurer  in  accordance  with  law. 

Amended  July  1.  1993,  effective  Oct  1.  1993. 
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COMMONWEALTH  OF  MASSACHUSETTS   

PRETRIAL  INTAKE/I NDIGENCY  REPORT  (date) 
Division    Docket  No.(s)  


Department   

INTAKE  DATA 

Name    Marital  Status  S    M    W    Sep.    Div.   

Address    #  of  Dependents  Spouse  (Maiden)   

(Street) 

  With  Whom  Do  You  Reside  

(City)     (State)  (Zip) 

Other  Residence(s)  Past  Year  

Tel.  No  

DOB     /   /    POB   Father   Mother  (Maiden)   

Ethnicity    White   Q    Black    □    Hispanic   Q   Asian/Pacific  Islander  Q 
Cape  Verdean  fj  American  Indian  Q 

Ht.    Wt    Hair    Eyes    Sex  M    F    S.S.  No.   

U.S.  Citizen    Y         N  I.D.  Verified:  Y  N  Method  

Employed  by  Occupation   Since  

Address   Employment  during  past  year  


Prior  Court  Appearances  Y   N    MASS  Y   N   

Other  States  

(Specify) 

Probation/Parole  (P/P)  Status    Name/Tel#  of  P/P  Supervisor 

INDIGENCY  REPORT 
TO  BE  COMPLETED  IF  APPOINTMENT  OF  COUNSEL  REQUESTED 

L 

a.    Party  is  indigent  because  receives  public  assistance  in  form  of: 


AFDC 
EAEDC 


Poverty 
Related 
Veterans' 
Benefits 


Food 
Stamps 


Party  is  indigent  because  he/she  is  a  pa- 
tient in  a  public/private  mental  health 
facility  and  has  no  available  funds. 

Party  is  indigent  because  is  serving  a  sen- 
tence or  is  in  custody  in  a  jail  or  correc- 
tional institution  and  has  no  available 
funds. 

Party  is  indigent  because  annual  income, 
after  taxes,  is  125%  or  less  of  the  cur- 
rent poverty  threshold  referred  to  in 
G.L.  c.  261,  s.  27A(b). 


Medicaid 


SSI 


Refugee 

Resettlement 

Benefits 


VERIFIED 


VERIFIED 


VERIFIED 


VERIFIED 


IF  ANY  OF  ABOVE  CATEGORIES  APPLY,  STOP.  COMPLETE  SECTIONS 
V  AMD  VII  ONLY.  SUBMIT  REPORT  TO  COURT.  IF  SECTION  I  IS  NOT 
APPLICABLE,  COMPLETE  SECTIONS  II-VII. 


15H 


Rule  3:10 


SUPREME  JUDICIAL  COURT  RULES 


II.    INCOME  (Monthly) 


COMPUTATION 

III.    EXPENSES  (Monthly) 


a     Net  salary 

b     Interest,  dividends,  or  other 

earnings 
c     Contribution  from  other 

family  member(s) 
d.    Unemployment,  social  secu- 
rity, workers'  comp.. 

pension,  annuities 
e     Income  from  individual 

with  "spouse  type" 

relationship 
f     Other  income 

TOTAL  INCOME 
Subtract  Total   Expenses  from 
Total  Income 
DISPOSABLE  NET 
MONTHLY  INCOME 


Parties  share  of  basic  Living 
costs,  including  loans,  toward: 

Shelter   

Utilities   

Food   

Clothing   

Health  care   

Transportation   

Education   

TOTAL 
Support  for  dependents   


TOTAL  EXPENSES 


(A) 


IV.   LIQUID  ASSETS 

i       Cash,    savings,    bank  ac- 
counts 

j       Stocks,  bonds.  Certificates 
of  Deposit  (CD's) 

k.      Equity  in  real  estate  rea- 
sonably convertible  to  cash 

1       Equity  in  motor  vehicle(s) 
not  required  for 
employment  and  reasonably 
convertible  to  cash 

TOTAL  LIQUID 
ASSETS 


(B) 


I  hereby  affirm  that  the  information  listed  above  is  true  and  accurate.  By 
signing  this  document  I  do  so  under  the  penalties  of  perjury  and  I  understand 
that  some  or  all  of  this  information  is  subject  to  verification. 


Signature  of  Party 


Date 


VI.    DETERMINATION  OF  INDIGENCY 


A  Disposable  net  monthly  income 

B  Plus  liquid  assets 

C  TOTAL 

D  Minus  bail  obligations 


=  $- 


E    Equals  available  funds 
VII.  RECOMMENDATION 

Indigent 

Indigent  but  able  to  contribute 
Not  Indigent   

Under  the  provisions  of  Section  4(a)  of  Rule  3:10  the  above  constitutes  my  recommendation  to  the  Court 


(fee) 


SUPERIOR  COURT  CRIMINAL 
ONLY 

Available  funds  from  E   


Minus  anticipated  cost 
of  Counsel 

Actual  Available  funds 


DATE 


SIGNATURE  OF  PROBATION  OFFICER  OR  OTHER 
APPROPRIATE  COURT  EMPLOYEE 


Amended  July  1.  1993.  effective  Oct.  1.  1993 


EXCERPTS  FROM 
MASSACHUSETTS  RULES  OF  APPELLATE  PROCEDURE 
(Amended  July  1,  1986) 

ORDERED:  That  the  Massachusetts  Rules  of  Appellate  Procedure 
adopted  by  order  dated  July  13,  1973,  as  amended,  to  take 
effect  on  July  1,    1974,    are  hereby  amended  as  follows: 

Rule  1    (d) :   By  adopting  the  new  Rule  1    (d)    attached  hereto; 

Rule  3  (e)  :  By  striking  out  the  portion  of  this  rule  thus 
identified  and  inserting  in  lieu  thereof  the  new  Rule  3  (e) 
attached  hereto; 

Rule  8  (b)  (2)  :  By  striking  out  the  last  paragraph  of  said  rule 
and  inserting  in  lieu  thereof  the  new  last  paragraph  attached 
hereto ; 

Rule  8  (b) (3) (vi) :  By  striking  out  the  first  paragraph  of  said 
rule  and  inserting  in  lieu  thereof  the  new  first  paragraph 
attached  hereto; 

Rule  8  (b)  (4)  :  By  adopting  the  new  Rule  8  (b)  (4)  attached 
hereto . 


Appellate  Rule  1  (d) 

(d)  Construction.  Words  or  phrases  importing  the  singular 
number  may  extend  and  be  applied  to  several  persons  or  things, 
words  importing  the  plural  number  may  include  the  singular,  and 
words  importing  the  masculine  gender  may  include  the  feminine 
and  neuter. 

Appellate  Rule  3  (e) 

(e)  Change  of  Counsel  on  Appeal  in  Criminal  and  Certain 
Non-Criminal  Cases.  If  the  defendant  in  a  criminal  case  or  any 
party  in  any  other  proceeding  in  which  counsel  is  required  to 
be  made  available  to  such  party  pursuant  to  Supreme  Judicial 
Court  Rule  3:10  was  represented  by  counsel  at  trial,  trial 
counsel  shall  continue  to  represent  that  party  on  appeal  until 
the  trial  court  permits  him  to  withdraw  his  appearance  and 
until  an  appearance  is  filed  by  substitute  counsel.  If  trial 
counsel  wishes  to  withdraw,  he  shall,  on  the  day  upon  which  the 
notice  of  appeal  is  filed,  file  a  motion  to  withdraw.  Any 
motion  under  this  provision  shall  be  marked  up  by  the  trial 
counsel  for  hearing  no  later  than  seven  days  after  filing.  If 
the  motion  to  withdraw  is  allowed,  the  judge  shall  assign  the 
Committee  for  Public  Counsel  Services  to  provide  representation 
according    to    the    procedures    established    in    Supreme  Judicial 
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Court  Rule  3:10. 


Appellate  Rule  8    (b)  (2) 
[Last  paragraph] 

The  Commonwealth  shall  pay  the  cost  of  the  original  of  the 
typed  transcript  and  a  copy  for  the  appellate  court.  Except  as 
provided  in  Rule  8(b) (4),  the  cost  of  the  copy  for  the 
appellant  shall  be  paid  for  by  the  appellant  who  shall  make 
arrangements  with  the  transcriber  to  pay  for  such  copy. 

Appellate  Rule  8    (b) (3) (vi) 
[First  paragraph] 

(3)  (vi)  Transcripts  Paid  for  by  the  Commonwealth.  In  criminal 
cases,  the  Commonwealth  shall  pay  the  cost  of  the  original  of 
the  designated  portions  of  the  typed  transcript  and  a  copy  for 
the  appellate  court.  Except  as  provided  in  Rule  8  (b) (4) ,  the 
cost  of  the  copy  for  the  appellant  shall  be  paid  for  by  the 
appellant  who  shall  make  arrangements  with  the  transcriber  to 
pay  for  such  copy. 

Appellate  Rule  8    (b) (4) 

(4)  Cost  of  Transcripts  for  Indigents.  In  all  cases  in  which 
counsel  is  required  to  be  made  available  pursuant  to  Supreme 
Judicial  Court  Rule  3:10,  the  cost  of  any  transcript  for  such  a 
party  shall  be  paid  for  by  the  Commonwealth. 
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EXCERPTS  FROM 
MASSACHUSETTS  RULES  OF  CRIMINAL  PROCEDURE 
(Amended  July  1,  1986) 

ORDERED:  That  the  Massachusetts  Rules  of  Criminal  Procedure 
adopted  by  order  dated  October  19,  1978  to  take  effect  on  July 
1,    1979,   are  hereby  amended  as  follows: 

Rule     2     (b)  :     By    striking    out    subsections     (1)     and     (2)  and 
inserting    in    lieu    thereof    the    new    subsections     (1)     and  (2) 
attached  hereto; 

Rule  7  (a) (1) :  By  striking  out  the  fourth  sentence  and 
inserting  in  lieu  thereof  the  new  fourth  sentence  attached 
hereto ; 

Rule  8 :  By  striking  out  said  rule  in  its  entirety  and  inserting 
in  lieu  thereof  the  new  Rule  8  attached  hereto, - 

Rule  33  :  By  striking  out  said  rule  in  its  entirety  and 
inserting  in  lieu  thereof  the  new  Rule  33  attached  hereto. 


Rule  2  (b) 

(1)  "Indigent"  means  any  defendant  who  is  unable  to  procure 
counsel  with  his  funds  as  defined  in  Supreme  Judicial  Court 
Rule  3:10. 

(2)  "Indigent  but  able  to  contribute"  means  any  defendant  who 
is  unable  to  procure  counsel  with  his  funds  but  is  able  to 
contribute  funds  for  the  cost  of  counsel  as  defined  in  Supreme 
Judicial  Court  Rule  3:10. 

Rule  7    (a)  (1) 
[Fourth  sentence] 

If  the  judge  or  special  magistrate  finds  that  the  defendant  is 
indigent  or  indigent  but  able  to  contribute  and  has  not 
knowingly  waived  his  right  to  counsel  under  the  procedures 
established  in  Supreme  Judicial  Court  Rule  3:10,  the  Committee 
for  Public  Counsel  Services  shall  be  assigned  to  provide 
representation  for  the  defendant. 

Rule  8 
ASSIGNMENT  OF  COUNSEL 
(Applicable  to  District  Court  and  Superior  Court) 

If  a  defendant  charged  with  a  crime  for  which  a  sentence  of 
imprisonment  or  commitment  to  the  custody  of  the  Department  of 
Youth  Services  may  be  imposed  initially  appears  in  any  court 
without  counsel,  the  judge  shall  follow  the  procedures 
established  in  G.L.  C.211D  and  in  Supreme  Judicial  Court  Rule 
3:10. 
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Rule  33 

COUNSEL  FOR  DEFENDANTS   INDIGENT  AND 
INDIGENT  BUT  ABLE  TO  CONTRIBUTE 
(Applicable  to  District  Court  and  Superior  Court) 

The  assignment  of  counsel  for  defendants  determined  to  be 
indigent  or  indigent  but  able  to  contribute  shall  be  governed 
by  the  provisions  of  G.L.  C.211D  and  Supreme  Judicial  Court 
Rule  3:10. 


VI.   DIRECTORY  OF  OFFICES 
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A.      COUNTY  BAR  ADVOCATE  PROGRAMS 


Barnstable  County  Bar  Advocates,  Inc 

3217  Main  Street 
P.O.  Box  58  6 

Barnstable,   MA  02630-0586 
(508)  362-8886 


Hampden  County  Bar  Advocates,  Inc. 

50  State  Street,   Room  137 
Springfield,   MA  01103-2021 
(413)  732-7110 


Berkshire  County  Bar  Advocates,  Inc. 

85  East  Street 
Pittsfield,    MA  01201-5313 
(413)  442-7444 


Hampshire  County  Bar  Advocates,  Inc. 

Court  House,   15  Gothic  Street 
Northampton,   MA  01060-3084 
(413)  586-5038 


Bristol  County  Bar  Advocates,  Inc. 

448  County  Street 
New  Bedford,   MA  02740 
(508)  999-1322 


Middlesex  Defense  Attorneys,  Inc. 

11  Kearney  Square,   Suite  202 
Lowell,    MA  01852-2200 
(508)  458-7191 


Essex  County  Bar  Association 
Advocates,  Inc. 

81  Washington  Street,   Suite  8 
Salem,   MA  01970 

(508)    744-7092  or  1-800-892-0612 


Norfolk  County  Bar  Advocates,  Inc. 

15  Cottage  Avenue,   Suite  206 
Quincy,    MA  02169-5108 
(617)  472-6006 


Franklin  County  Bar  Association 
Advocates,  Inc. 

20  Federal  Street,   Suite  4 
Greenfield,   MA  01301-3302 
(413)  774-2994 


Pilgrim  Advocates,  Inc. 

47  West  Elm  Street,   Room  304 
Brockton,   MA  02401-4300 
(508)  583-6966 


Suffolk  County  Bar  Advocates,  Inc. 

16  Beacon  Street 
Boston,    MA  02108 
(617)  742-0615 


Bar  Advocates  of  Worcester  County, 
Inc . 

19  Norwich  Street 
Worcester,   MA  01608 
(508)  753-9069 
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COUNTY  BAR  ADVOCATE  PROGRAM 
STAFF  ATTORNEYS 


BARNSTABLE  COUNTY: 
James  J.  Higgins 
P.O.   Box  342 
East  Dennis/  MA  02641 
(508)  385-8301 


MIDDLESEX  COUNTY: 
Stanley  Norkunas 

(508)  454-7465 

Jeff  Travaline  (617] 

Stephen  J.  Weymouth 

(617)  720-3913 


623-2923 


BERKSHIRE  COUNTY: 
Paul  V.  Donahue 
54  Wendell  Avenue 
Pittsfield,   MA  01201 
(413)  499-4722 


NORFOLK  COUNTY: 
John  DeVito 
20  Eastbrook  Rd. 
Dedham,   MA  02026 
(617)  326-1818 


BRISTOL  COUNTY 
Miriam  H.  Babin 

(508)  990-7276 
Michael  Zeman 

(508)  999-5678 


PLYMOUTH  COUNTY: 
Kenneth  Shine 
Box  1615 

Duxbury,  MA  02  331 
(617) 934-7570 


ESSEX  COUNTY: 
David  J.  Hallinan 
81  Washington  St., 
Salem,   MA  01970 
(508)  744-7092 
(800)  892-0612 


Suite  8 


SUFFOLK  COUNTY: 
John  C.   Prescott,  Sr 
1250  Hancock  Street 
Quincy,   MA  02169 
(617)  770-1554 


FRANKLIN  COUNTY 
Susan  M.  Tombs 
278  Main  Street 
Greenfield,  MA 
(413)  773-8120 


01301 


WORCESTER  COUNTY: 
Tom  Lynch 
17  Mendon  Street 
Uxbridge,   MA  01569 
(508)  278-3820 


HAMPDEN  COUNTY: 
Robert  J.  Moran 
50  State  Street, 
Springfield,  MA 
(413)  732-7110 


Room 
01103- 


137 
2021 


HAMPSHIRE  COUNTY: 
William  J.  Larkin 
8  Bridge  St . 
Northampton,   MA     0106  0 
(413)  586-5622 
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B.      CPCS   PUBLIC  COUNSEL  OFFICES 


ADMINISTRATIVE  OFFICE 
COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
470  Atlantic  Ave.,    Suite  700 
Boston,   MA  02210 
(617)    482-6212  or  toll  free    (800)  882-2095 


REGIONAL  OFFICES 


Barnstable   (Barnstable,   Dukes  & 
Nantucket  Counties) 

3220R  Main  Street,    P.O.   Box  258 
Barnstable,   MA  02630-1107 
(508)  362-8101 


Northampton   (Franklin  & 
Hampshire  Counties) 

403  Pleasant  Street 
Northampton,   MA  01060-4401 
(413)  586-0658 


Boston   (Suffolk  County) 

470  Atlantic  Ave.   Suite  700 
Boston,    MA  02210 
(617)  482-6212 


Pittsfield   (Berkshire  County) 

139  North  Street 
Pittsfield,   MA  01201-5101 
(413)  447-7342 


Brockton   (Plymouth  County) 

9  Belmont  Street 
Brockton,   MA  02401-0316 
(508)  583-5316 


Roxbury  Defenders  Unit 
(Suffolk  County) 

11  Roxbury  Street 
Roxbury,   MA  02119 
(617)  445-5640 


Dedham   (Norfolk  County) 

450  Washington  Street,   Suite  20 
Dedham,   MA  02026-4449 
(617)  326-0632 


Salem  (Essex  County) 

One  Salem  Green,   Suite  408 
Salem,   MA  01970-3724 
(508)  744-9113 


East  Cambridge   (Middlesex  County) 

189  Cambridge  Street 
East  Cambridge,   MA  02141-1206 
(617)  868-3300 


Springfield  (Hampden  County) 

1145  Main  Street,  Suite  208 
Springfield,  MA  01103-2123 
(413)  732-3107 


Lowell   (Middlesex  County) 

4  2  Church  Street 
Lowell,   MA  01852-2622 
(508)  458-7161 

New  Bedford   (Bristol  County) 

758  Purchase  Street,   Suite  10 

New  Bedford,    MA     02740  tel.    (508)  997-3301 


Worcester   (Worcester  County) 

340  Main  Street 
7th  Floor,   Room  724 
Worcester,   MA  01608-1601 
(508)  791-9288 
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C.    OTHER  RESOURCES 


FAMILY  LAW 

Nan  Elder,  Esq.   (Director,  CPCS  Children-Family  Law  Program) 
470  Atlantic  Ave. ,  Suite  700 
Boston,   MA     02  210 
(617)  482-6212 

Celeste  Niarchos,  Esq. 
49  Federal  Street 
Salem,  MA  01970 
(508)  745-3363 
(FAX)    (508)  745-6209 

Robert  Weber,  Esq. 

Concannon,  Rosenberg,  Freedraan, 

Goldstein  &  Magence 
246  Walnut  Street 
Newton,  MA  02160 
(617)  964-7000 
(FAX)    (617)  964-4025 

Linda  S.  Fidnick,  Esq. 
19  Pray  Street 
Amherst,  MA  01002 
(413)  549-3505 

Melvin  Albert,  Esq. 
97  Commonwealth  Street 
Concord,  MA  01742 
(508)  369-5534 


MENTAL  HEALTH 

Stan  Goldman,  Esq.    (Director,  CPCS  Mental  Health  Legal  Advocacy 

Project) 
470  Atlantic  Ave.,  Suite  700 
Boston,  MA  02210 
(617)  482-6212 

Mental  Health  Legal  Advisors  Committee 
11  Beacon  Street,   Suite  925 
Boston,   MA  02108 
(617)  723-9130 

Center  for  Public  Representation 
22  Green  Street 
Northampton,  MA  01060 
(413)  586-6024 
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Legal  Assistance  Corporation  of  Central  Massachusetts 
332  Main  Street,  Suite  320 
Worcester,  MA  01608 
(508)  752-3718 

(Steve  Schlang  or  Bill  Kell) 

Cambridge  &  Somerville  Legal  Services 
264  Third  Street 
Cambridge,  MA  02142 
(617)  492-5520 
(Deborah  Filler) 

Disability  Law  Center 

11  Beacon  Street,  Suite  925 

Boston,  MA  02108 

(617)  723-8455 

(for  mental  retardation  issues) 


12 S  PETITIONS 

Jamie  A.  Sabino,  Esq. 
52  Western  Avenue 
Cambridge,  MA  02139 
(617)  492-5085 

Shoshanna  Ehrlich,  Esq. 
6  Glade  Avenue 
Jamaica  Plain,  MA  02130 
(617)  524-5105 

Laura  Stewart,  Esq. 
77  Grozier  Street 
Cambridge,  MA  02138 
(617)  491-2151 

Kristen  Lasker,  Esq. 
44  Sacramento  Street 
Cambridge,  MA  02138 
(617)  661-0747 

Sarah  McClean,  Esq. 
44  Bromfield  Street 
Boston,  MA  02108 
(617)  482-8296 

Emily  Tobin,  Esq. 
257  Trapelo  Road 
Waltham,  MA  02154 
(617)  899-2965 
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Colleen  Currie,  Esq. 
78  Main  Street 
Northampton,  MA  01060 
(413)  586-2905 

Ann  Diebold,  Esq. 
31  Elm  Street 
Springfield,  MA  01103 
(413)  732-9738 

Elizabeth  Sickelco,  Esq. 
31  Elm  Street 
Springfield,  MA  01103 
(413)  781-2235 


CRIMINAL  MATTERS 


Stephanie  Page,  Esq.    (Forensic  Services  Director) 
Committee  for  Public  Counsel  Services 
470  Atlantic  Ave.,  Suite  700 
Boston,  MA  02210 

(617)    482-6212  or   (800)  882-2095 

Leslie  Walker,  Esq.     (Director,  Legal  Resources  and 

Support  Services) 
Committee  for  Public  Counsel  Services 
470  Atlantic  Ave.,  Suite  700 
Boston,  MA  02210 

(617)    482-6212  or   (800)  882-2095 


INTERPRETER  SERVICES 
Maribel  Pintado-Espiet 

Coordinator,  Court  Interpreter  Services 
Room  16 -A 

40  Thorndike  Street 
Cambridge,  MA  02141 
(617)   494-0050  ext.  27 


INDIGENT  COURT  COSTS 

Indigent  Court  Cost  Department 
Committee  for  Public  Counsel  Services 
470  Atlantic  Ave.,  Suite  700 
Boston,  MA  02210 

(617)    482-6212  or   (800)  882-2095 

********* 
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Boston  Bar  Association 

Lawyer  Referral  Service 
16  Beacon  Street 
Boston,   MA  02108 
(617)  742-0615 

Greater  Boston  Legal  Services 

68  Essex  Street 
Boston,   MA  02111 
(617)  357-5757 

Massachusetts  Bar  Association 

Lawyer  Referral  Service 
16-20  West  Street 
Boston,   MA  02111 
(617)  542-9103 

Massachusetts  Continuing  Legal  Education 

20  West  Street,    5th  Floor 
Boston,   MA  02111 
(617)  482-2205 

Massachusetts  Correctional  Legal  Services,  Inc. 

8  Winter  Street 
Boston,    MA  02108 
(617)  482-2205 
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Appendix  5 

Chart  of  Private  Attorney  Hours  and 

Payments 
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Appendix  6 
CPCS  Certification  Advisory  Board 


COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
470  ATLANTIC  AVENUE,  SUITE  700 
BOSTON,  MA  02210 
617-482-6212 

CERTIFICATION  ADVISORY  BOARD 

Russell  J.  Redgate,  Esquire  John  H,  LaChance,  Esquire 

P.O.  Box  82  14  Vernon  Street,  Suite  301 

West  Barnstable,  MA  02668-0082  Framingham,  MA  01701^783 

Francis  D.  Doucette,  Esquire 
P.O.  Box  84 

Weymouth,  MA  02188-0001 


Paul  V.  Donahue,  Esquire 
Stein  &  Donahue 
54  Wendell  Avenue,  1st  Fl. 
Pittsfield,  MA  01201-6312 


David  J.  Hallinan,  Esquire 
Essex  County  Bar  Advocates,  Inc. 
81  Washington  Street  Suite  8 
Salem,  MA  01970-3518 


Kevin  J.  Reddington,  Esquire 
1342  Belmont  Street 
Brockton,  MA  02401-4437 


Terry  S.  Nagel,  Esquire 
175  State  Street,  Suite  302 
Springfield,  MA  01103-1717 


Eileen  D.  Agnes,  Esquire 
869  Concord  Street 
Framingham,  MA  01701-4613 


Alan  D.  Tuttman,  Esquire 
265  Medford  Street,  Suite  402' 
Somerville,  MA  02143-1963 


Randolph  Gioia,  Esquire 
24  School  Street,  Suite  400 
Boston,  MA  02108 

David  McLaughlin,  Esquire 

448  County  Street 

P.O.  Box  A-2095 

New  Bedford,  MA  02741 


Charles  W.  Rankin,  Esquire 
Rankin  &  Sultan 

One  Commercial  Wharf  N.,  2nd  Fl. 
Boston,  MA  02110-3703 

Geraldine  S.  Hines,  Esquire 
Burnham  &  Hines 
25  Kingston  Street 
Boston,  MA  02111 

Peter  L.  Ettenberg,  Esquire 
Gould  &  Ettenberg 
370  Main  Street  ,  Suite  850 
Worcester,  MA  01608-1714 

Willie  J.  Davis,  Esquire 
Davis,  Robinson  &  White 
15  Court  Square,  Suite  960 
Boston,  MA  02108-2506 

Janet  Kenton-Walker,  Esq. 
Monsein,  Monsein  &  MacConnell,  P.C. 
6  South  East  Street,  Box  2060 
Amherst  MA  01004 
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12.0 

420.00 

HING  H  AM 

S 

1 

1 

0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

1 

0 

0 

0 

0.0 

1.8 

61.25 

HOLYOKE 

R 

3 

3 

2 

2 

0 

0 

0 

0 

0 

1 

0 

0 

3 

0 

0 

2 

0.0 

9.7 

338.33 

LOWELL 

AL 

1 

1 

1 

0 

0 

0 

0 

0 

0 

0 

18 

2.00 

0 

0 

1 

0 

0 

0 

0.0 

5.0 

175.00 

LYN  N 

AE 

2 

15 

1 5 

13 

0 

0 

0 

0 

0 

0 

11 

1.85 

1 

5 

9 

0 

6 

0 

10.0 

0.0 

12.3 

428.75 

M ALDEN 

H 

2 

18 

1 8 

14 

0 

0 

0 

0 

0 

0 

6 

0.59 

1 

3 

1  4 

0 

1 1 

0 

0.0 

0.0 

5.3 

184.72 

MARLBORO 

O 

1 

2 

2 

1 

0 

0 

0 

0 

0 

0 

17 

0.63 

0 

0 

2 

0 

0 

0 

0.0 

0.0 

10.6 

371 .88 

NATICK 

AM 

1 

1 

1 

0 

0 

0 

0 

0 

0 

0 

1 1 

0 

1 

0 

0 

2.5 

87.50 

1 

3 

3 

2 

Q 

q 

q 

o 

q 

o 

8 

1.33 

o 

0 

3 

o 

2 

o 

0.0 

11.7 

40  8.3  3 

NRTHAMPTN 

1 

19 

6 

4 

1 

o 

o 

o 

o 

12 

0.60 

9 

I 

9 

0 

1 

o 

52.9 

4 .9 

17  0.39 

PITT^FIFI !"> 

1 

8 

5 

2 

o 

3 

o 

o 

o 

1 1 

1.29 

5 

o 

3 

o 

X 

o 

57.1 

10.1 

J  J  i  .  i  V 

PLY  MOUTH 

1 

2 

2 

o 

o 

p 

o 

o 

o 

1  6 

1 .75 

1 

0 

1 

o 

o 

50.0 

0.0 

26.9 

9  4  0 .6  3 

1 

4 

4 

2 

o 

o 

o 

o 

o 

o 

1  3 

0.63 

0 

o 

4 

o 

2 

o 

0.0 

0.0 

4 .3 

14  8.75 

R  fiYRHR  Y 
C\  V_l  .X  D  I  |  IX  I 

3 

24 

1 9 

9 

1 

o 

o 

q 

3 

10 

0.94 

5 

5 

1 4 

o 

3 

1 

7  l 

11.1 

9 .2 

322.99 

SALEM 

AJ 

1 

1 

1 

1 

0 

0 

0 

0 

0 

0 

8 

2.50 

0 

0 

1 

1 

0 

20.0 

700.00 

SOMERVILLE 

Y 

3 

6 

6 

5 

0 

0 

0 

0 

0 

0 

1 1 

0.75 

0 

1 

s 

0 

4 

0 

0.0 

0.0 

8.5 

298  96 

SPENCER 

X 

1 

12 

0 

0 

8 

0 

0 

0 

0 

4 

1.00 

8 

0 

4 

0 

0 

0 

66.7 

3.6 

124  69 

SPR  I  N  GF  IELD 

AB 

2 

8 

1 

1 

0 

0 

0 

0 

0 

6 

1.86 

1 

1 

5 

0 

1 

0 

6.2 

216.56 

TA UNTON 

O 

6 

124 

75 

44 

0 

2 

50 

20 

1 

0 

18 

1.13 

28 

7 

81 

0 

20 

1 

14.7 

4.8 

6.7 

232.81 

WALTHAM 

K 

1 

8 

8 

6 

0 

0 

0 

0 

0 

0 

10 

2.30 

3 

2 

3 

2 

1 

0 

4  0.0 

66.7 

10.0 

350.00 

WESTBORO 

L 

7 

37 

33 

5 

0 

0 

1 

1 

0 

0 

0.64 

6 

9 

20 

1 

4 

0 

8.3 

20.0 

6.9 

241.22 

WESTFIELD 

M 

1 

4 

4 

2 

0 

0 

0 

0 

0 

0 

11 

1.75 

1 

3 

0 

0 

0 

0 

[100.0 

5.8 

201.25 

W.  ROXBURY 

£ 

3 

39 

37 

21 

0 

0 

0 

1 

0 

0 

11 

0.94 

6 

6 

25 

0 

14 

0 

15.6 

0.0 

6.8 

239.17 

WORCESTER 

N 

4 

38 

23 

9 

2 

0 

1 

0 

1 

5 

10 

0.62 

15 

6 

12 

0 

5 

0 

36.4 

3.7 

129.83 

WRENTHAM 

AF 

1 

10 

10 

9 

0 

1 

0 

0 

0 

0 

12 

0.65 

6 

1 

4 

0 

3 

0 

25  0 

0.0 

3.3 

1 1  5.50 

T     O     T  A 

L  S 

1  74-6 

5  29 

303 

17 

i  « 

76 

47 

33 

35 

12 

1.13 

201 

93 

4  17 

7 

173 

16.7 

7.0 

6.60 

231.14 
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MISC 
Attys 
Asgns 


DISPOSITION 


Number  of  Individual  Attorneys  Assigned  by  Court 
Number  of  Mental  Health  Assignments  Made  by  Court 


TYPE    OF    PROCEEDING   <all  sections  O  G.L.  c  123) 


§7/8 
I8B 
512(e) 
515(e) 
516(b) 
516(c) 
fsi8(a) 
535 

HRNGS 

Days 

Lnglh 


Civil  Commitment 

Authorization  to  Treat  Person  Previously  Committed 
10—  Day  Civil  Commitment 

Commitment  Following  Evaluation  "in  Aid  of  Sentencing" 
Initial  "Criminal"  Commitment 
Subsequent  "Criminal"  Commitment 
Commitment  from  Place  of  Detention 
Commitment  for  Alcoholism/Substance  Abuse 


Days  from  Filing  of  Petition  to  Hearing  (Statutory  Limit  =  14  Days) 
H  ours/H  c  aring 


D/C 
C/V 
C  m  mt 
Comp 
Tx 

NoTx 
%  d/c 
%  nTx 


SUMMARY 


Client  Discharged.  Petition  Withdrawn 

Client  Signed  Voluntary  Ado.,  Petition  Withdrawn 

Client  Committed  after  Hearing 

Client  Found  Competent  to  Make  Trtmcn:  Decisions 
Client  Found  Not  Competent.  Treatment  Ordered 
Client  Found  Not  Competent.  Trtment  NOT  Ordercc 
Percentage  of  Commitment  Hearings  Won 
Percentage  of  Treatment  Hearings  Won 


Average  Hours  Billed  per  Case 
Average  Cost  per  Case  <£  $35.00/Hour 


Prist    A  ll  A  rtft I 


Mental    Health  Proceedings 
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10/31/95 
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B 
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i 
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C 
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j 

MIDDLESEX 

D 

BRISTOL          ("B  R  I"  not  included) 

K 

NANTUCKET 

E 

DUKES 

L 

NORFOLK 

F 

ESSEX 

M 
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G 

FRANKLIN 

N 

SUFFOLK 

H 

HAMPDEN 

O 

WORCESTER 
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ed 
U 
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X 
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-6  B  B  B- 


B  C  D  E  F  G  H  I  J 

County 


M  N 


Horizontal  Line  =  Statewide  Average  = 


J. 57  hrs/case 


KEY  TO  COUNTIES 


b  BARNSTABLE  i  HAMPSHIRE 

c  BERKSHIRE  j  MIDDLESEX 

D  BRISTOL         ("BRI-  not  included)  k  NANTUCKET 

e  DUKES  l  NORFOLK 

f  ESSEX  m  PLYMOUTH 

g  FRANKLIN  n  SUFFOLK 

h  HAMPDEN  o  WORCESTER 
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KEY  TO  COUNTIES 


b  BARNSTABLE  i  HAMPSHIRE 
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g  FRANKLIN  n  SUFFOLK 

h  HAMPDEN  o  WORCESTER 


4 
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"Rogers"  Hearings  —  %  Found  Competent 
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BCDEFGHI  JKLMNO 


County 

Horizontsl  Line  =  Statewide  Average  =  5.26% 


KEY  TO  COUNTIES 


b  BARNSTABLE  i 

c  BERKSHIRE  j 

D  BRISTOL  ("BRI"  not  included)  K 

E  DUKES  L 

f  ESSEX  m 

g  FRANKLIN  n 

h  HAMPDEN  o 


HAMPSHIRE 

MIDDLESEX 

NANTUCKET 

NORFOLK 

PLYMOUTH 

SUFFOLK 

WORCESTER 


Print:  (S:al..S:jJ3) 
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"Rogers"  Hearings  —  %  Substituted  Judgment  Wins 


County 


Horizontal  Line  =  Statewide  Average  =  4.76% 


KEY  TO  COUNTIES 


b  BARNSTABLE  i  HAMPSHIRE 

c  BERKSHIRE  i  MIDDLESEX 

D  BRISTOL         (-BRI- not  included)  k  NANTUCKET 

e  DUKES  l  NORFOLK 

f  ESSEX  m  PLYMOUTH 

g  FRANKLIN  n  SUFFOLK 

h  HAMPDEN  o  WORCESTER 
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(For  cases  closed  on  or  after  10/15/94) 
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Y 

M  I 
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T 

Y  P 

E  O 

F  P 
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C  E 

E  C 

I  N 

G 

HRNGS 

D  I 

S 

P      O  S 

1 

r 

I  O 

N 

SUMMARY 

Attvs 

Asens 

Rcrs 

M  1 

M  R 

L.S. 

Sler 

Abort 

ECT 

DNR 

Other 

Days 

C 

NC 

NoTx 

Tx 

R  v 

%Tn 

%  C 

%  SJ 

Hrs 

J 

BRNSTBL 

B 

4 

9 

14 

0 

0 

0 

0 

0 

0 

0 

1 

35 

0.95 

0 

14 

0 

1 4 

1  3 

71.4 

0.0 

0.0 

12.1 

4  24  06 

BRKSHR 

C 

1 

1 

1 

0 

0 

0 

0 

0 

0 

0 

0 

2.00 

0 

1 

0 

\ 

o 

100.0 

12 

0.0 

0.0 

1  J.V 

4  5  5 .00 

BRSTL  ** 

D 

9 

29 

24 

s 

2 

0 

0 

0 

0 

0 

0 

148 

0  73 

4 

22 

1 

19 

1  5 

36.8 

13 

15.4 

4.5 

O.J 

2  26.59 

DUKES 

E 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

o 

o 

ESSEX 

F 

3 

6 

4 

2 

0 

0 

0 

0 

0 

0 

1 

92 

0.45 

0 

5 

0 

5 

2 

80.0 

10 

0.0 

0.0 

9.7 

3 39  79 

FRNKLN 

C 

1 

1 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

I 

HM  PDN 

H 

3 

14 

11 

0 

0 

1 

0 

0 

0 

0 

3 

81 

0.77 

0 

14 

1 

13 

8 

69.2 

12 

0.0 

7.1 

6.4 

223  13 

HM  PSHR 

I 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

o 

o 

M  DLSX 

: 

9 

33 

29 

6 

1 

1 

0 

0 

1 

0 

3 

96 

0.40 

1 

30 

1 

29 

1 0 

79.3 

10 

3.2 

3.3 

8.1 

2  83  28 

NNTCKT 

K 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

NRFLK 

L 

5 

18 

17 

4 

1 

0 

0 

0 

1 

0 

0 

87 

0.94 

1 

17 

0 

17 

15 

76.5 

11 

5.6 

0.0 

5.3 

185.21 

"lymth 

M 

4 

4 

4 

0 

0 

0 

0 

0 

0 

0 

0 

89 

0.56 

0 

3 

1 

2 

: 

0.0 

33.3 

13.3 

46S  94 

SFFLK 

N 

7 

16 

15 

2 

0 

0 

0 

0 

0 

0 

1 

48 

0.39 

0 

14 

2 

14 

5 

71.4 

6 

0.0 

14.3 

7.5 

263.05 

WRCSTR 

O 

4 

7 

6 

1 

0 

0 

0 

0 

1 

0 

0 

93 

0.50 

1 

5 

0 

5 

1 

40 

8 

16.7 

0.0 

3.8 

132.50 

T    O   T  A 

L 

s  I 

1  38 

126 

20 

4 

2 

0 

0 

3 

0 

9 

85 

0.77 

7 

126 

6 

120 

72 

66.7 

10 

5.3 

4.8 

8.57 

299.86 

••  "BRI"  Assignments  NOT  included 


KEY 


MISC. 

D   I   S  P 

O  S   I  T  I   O  N 

Attys 

Number  of  Individual  Attorneys  Assigned  by  Court 

Asgns 

Number  of  "Mental  Health"  Assignments  by  Court 

C 

NC 
NoTx 

Client  Found  Competent.  Petition  Dismissed 
Client  Found  NOT  Competent 

Client  Found  NOT  Competent,  Treatment  NOT  Ordered 

TYPE  OF 

PROCEEDING 

Tx 

Client  Found  NOT  Competent.  Treatment  Ordered 

Rgrs 

Treatment  w  Antipsychotic  Medication  (i.e..  "Rogers"  Case) 

Rv 

Treatment  Ordered  and  Periodic  Review  Hearing  Scheduled 

M  1 

Guardianship  w  Authority  to  Admit:  Mental  Illness 

%Trm 

%  of  Orders  with  Termination  Date  (Required  by  Case  Law* 

M  R 

Guardianship  w  Authority  to  Admit:  Mental  Retardation 

Lg 

Length  of  Treatment  Orders  (in  Months) 

L.S. 

Implement/Remove  Life  Support  Mechanisms 

%  C 

Percentage  of  Clients  Found  Competent 

Ster 

Sterilization 

%  SJ 

Percentage  of  "Su  bs  t  ilut  c  d  Judgments"  NOT  to  Treat 

Abort 

Abortion 

ECT 

Electro  —  Convulsive  Therapy  (i.e.,  "Shock  Treatment") 

DNR 

"Do  Not  Resuscitate"  Order 

S  U  M  M 

A  R  Y 

|^ther 

Other  Procedures  R  equiring  "Substituted  Judgment" 

Hrs 
$ 

Average  Hours  Spent  on  Case 
Average  Cost  per  Case  (S1  $35.00/Hour 

HRNGS 

Days 

Number  of  Days  from  Filing  of  Petition  to  Hearing 

Lngt  h 

Hours  /Hearing 

Pn«t  (A  »l  -A:**A) 


♦ 
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Appendix  8 

Rates  of  Compensation  for  Assigned 

Counsel 


♦ 


RATES  OF  COMPENSATION  FOR  ASSIGNED  COUNSEL  AT  TRIAL 
IN  NON-CAPITAL  FELONIES 
1994 


State 

Hourly1 

Authority 

Maximum 

Authority 

Alabama 

$20/$40 

Statute 

$1,000 

Statute 

Alaska 

$50/$60 

Administrative  Code 

$4,000 

Admin.  Code 

Arizona 

$40  -  S47.50;2 
$45  -  $47.50 

County  negotiated 
contract 

No  maximum 

— 

Art  flncQC 

v  cu  it  j  w iuvi y 

T  -Tip-fll  TiiHpp 

L^UvClJ  J  Li  Li  fc^w 

No  maximum 

i^auiornia 

CMC  toe 

T  npo  1  TnHno 
LOOdl  JUUUC 

inu  rnaxirnurn 

v^oiorauo 

s;^  <,nn   ^  Ann 
(depends  on 
ieiony  ciassj 

C  C  Trial 

o.i^.  ivuic  inai. 
Fel.  2-  $5,000; 
■p<»i  i  <.nn 

Connecticut 

$20-$25 

State  PD 

No  maximum 

Delaware 

$50 

Superior  Ct.  Rule 

$2,000 

Superior  Ct.  Rule 

District  of  Columbia 

$50 

Statute 

$2,450 

Statute 

Florida 

$20/$25  to 

Local  Judge 

$2,500 

Statute 

Ocorgia 

n  t  ri  c  3 

Vj.l.U.L/. 

in  o  maximum 

nawaii 

oiaiuie 

o IdlUlC 

Idaho 

$40/$50 

Local  Judge 

No  maximum 

Illinois 

$30/$40 

Statute 

$1,250 

Statute 

Indiana 

$40/$50 

Local  Judge 

No  maximum 

State 
Iowa 

Hourly 
$45-$50 

Authority 
State  PD 

Maximum 
No  maximum 

Authority- 

1  These  rates  are  out-of-court/in-court  If  only  one  number  appears,  it  is  applied  to  both  out-of-court  and  in -court  hours.  In 
states  where  the  determining  authority  is  local,  the  rates  given  are  ranges  and  estimates  given  by  reliable  sources  in  the  state. 

2  As  of  1990,  Pima  (Tucson)  County  pays  appointed  counsel  at  $45  per  hour  out-of-court  and  $50  in-court.  Maricopa  County 
(Phoenix)  pays  counsel  $47.50  per  hour  in  and  out-of-court,  more  frequently,  Maricopa  County  contracts  non-capital  felonies  at 
a  flat  rate  of  $675  per  case. 

3  Georgia  Indigent  Defense  Council. 


Kansas 


$50 


State  Board  of 
Indigent  Defense 


$5,000  State  Board  of  f 

Indigent  Defense™ 


Kentucky 

$25/$35 

Statute 

$1,250 

Statute 

Louisiana4 

- 

- 

- 

- 

Maine 

$40 

SJC  Order5 

$2,500 

SJC  Order 

Maryland 

$30/$35 

State  PD 

$1,000 

Statute 

Massachusetts 

$25/$35 

CPCS6 

No  maximum 

- 

Michigan 

$40/$60 

Local  Judge 

Varies  by  county 

Local  Judge 

Minnesota 

$50 

County  Board 

Varies  by  county 

Local  Judge 

Mississippi 

$20/$30-$35 

Local  Judge 

No  maximum 

Statute 

Missouri 

State  PD 

A  or  B  fel.  $400  -  $500; 
C  or  D  fel.  $300;  Trial 
$1,000 

State  PD 

Montana 

Varies 
Widely 

Local  Judge 

No  maximum 

Nebraska 

$40-$80 
(Avg.  $50) 

S  C.  Case 
Org.  by  county 

No  maximum 

Nevada 

$75 

Statute 

$2,500  if  facing  less  than 
life  with  or  w/out  parole 

■ 

New  Hampshire 

$60 

S.C.  Rule 

$3,000 

S.C.  Rule 

New  Jersey 

$15/$22.50 

State  PD 

No  maximum 

New  Mexico 

$20/$30 

State  PD 

$4,000 

*  Under  a  1 994  Louisiana  Supreme  Court  Rule,  new  fee  schedule  will  be  developed  by  the  state  indigent  defense  board  by 
January  1, 1995.  Until  then,  counsel  will  resolve  hourly  rates  of  $25/$35  with  a  $1,000  maximum. 

5  Supreme  Judicial  Court. 

6  Committee  for  Public  Counsel  Services  (state  public  defender). 


State 

New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 
Oregon 

Pennsylvania 
Rhode  Island 

South  Carolina 
South  Dakota 
Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Hourly 
$25/$40 

$30/$40 

$30/$50 

$40/$50 

$40/$60 
$30/$55 

$40/$50 

$50  Class  1  &  murder 
cases;  $35  Class  2  cases 

$40/$50 

$55 
$40/$50 

Varies  widely 
$30/$75 
$25 

None 

$30-$50 

$45/$65 
$40/$50 
$25-50/$50 


Authority 
Statute 

Local  Judge 

Local  Judge 

State  PD 

Local  Court 

State  Court 
Admin. 

Local  Judge 

S.C.  Rule 

Statute 

Local  Judge 

Supreme  Court 
Rule 

Local  Judge 

Local  Judge 

S  C.  Admin 
Order 

Statute 

Local  Judge, 
County  Council 

Statute 

State  PD 

S.C.  Rule 


Maximum 
$1,200 

No  maximum 

No  maximum 

$1,500  -  fel.; 
$2,000  aggravated  fel. 

$3,500 

No  maximum 

$1,500  -  $4,000 

$5,000  Class  1  & 
murder  cases;  $2,500 
Class  2  cases 

$3,500 

No  maximum 

$2,000 

Varies  widely 
No  maximum 
$1,000 


Flat  rates  $100,  $265 
&$575 

No  maximum 


$3,000 
No  maximum 
No  maximum 


Authority 
Statute 


State  PD 


Statute 


Local  Judge 
Trial  Judge 

Statute 


Supreme  Court 
Rule 

Local  Judge 


S.C.  Admin 
Order 

Statute 


Local  judge 


Statute 


SOURCE:  Spangenberg  Group 
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Appendix  10 
Results  of  DD&Co.  Surveys 


INCLUDING: 

Survey  of  State  Organizations 
Survey  of  Representatives  of  Bar  Advocacy  Programs 
Survey  for  Trial  Court  Judges 
Survey  for  CPCS  Staff  Attorneys 
Survey  for  Private  Attorneys 
Survey  for  Probation  Officers 


i 


Performance  Review  of  the 
Committee  for  Public  Counsel  Services 

(CPCS) 

Survey  of  State  Organizations 


We  are  requesting  your  assistance  in 
completing  and  returning  this  survey  by: 

December  11, 1995 

If  you  have  any  questions,  please  call: 

Bruce  F.  Blaisdell,  Esq., 
Management  Consulting  Services 
Daniel  Dennis  &  Company 
(617)  262-9898 


For  your  convenience,  we  have  enclosed  a 
stamped,  self-addressed  envelope. 

-or- 

If  misplaced,  please  return  the  survey  to: 

Stephen  L  Wands 
Daniel  Dennis  &  Company 
116  Huntington  Avenue 
Boston,  MA.  02116 


Would  you  like  to  receive  a  copy  of  the  final  results  obtained  from  this  survey?        YES  D 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


We  would  like  to  take  this  opportunity  to  thank  you  in  advance  for  your 
willingness  to  participate  in  this  survey.  Your  cooperation  is  very  much 

appreciated 

Before  proceeding,  please  verify  that  the  following  information  is  correct: 

NAME      «SAL»  «LAST»  «FIRST»    TITLE  «TITLE» 
ORGANIZATION  «ORG» 
OFFICE  «OFFICE» 
ADDRESS  «ADRESS» 

«CITY»,  «STATE2»  «ZIP» 
TELEPHONE  «PHONE»  FAX  «FAX» 


33  Out  of  49  CPCS  State  Organizations  Responded 


1.  What  is  the  primary  function  of  your  organization?  Please  check  all  that  apply. 


Responses 

□  CRIMINAL  DEFENSE  LITIGATION  29 

□  CRIMINAL  DEFENSE  APPELLATE  23 

□  MENTAL  HEALTH  CIVIL  LITIGATION  10 

□  CHILD  &  FAMILY  CIVIL  LITIGATION  9 

□  INVOICE  PROCESSING  AND/OR  DATA 
GATHERING  FOR  CASES  IN 

WHICH  PRIVATE  ATTORNEYS  ARE  APPOINTED 

BY  COURTS  3 

□  OTHER,  PLEASE  EXPLAIN  9 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


2.  How  are  legal  services  to  indigent  clients  provided  in  your  state  in  cases  in  which  right  to  counsel 


arises?  Please  check  all  that  apply 

Responses 

□  GOVERNMENTAL  DEPARTMENT  23 
□public  EMPLOYEES  13 

□  NON-PROFIT  CORPORATION  1 1 

□  BAR  ASSOCIATIONS  3 

□  PRIVATE  COURT-APPOINTED  ATTORNEYS  21 

□  OTHER  8 


3 .  At  what  levels  are  criminal  defense  services  provided? 


Please  check  all  that  apply 

Responses 

□  PRETRIAL  32 

□  TRIAL  (other  than  murder)  32 

□  MURDER  CASES  32 

□  APPELLATE  32 

□  JUVENILE  31 

□  DEATH  PENALTY  25 


Do  the  legal  services  provided  to  indigent  clients  in  your  state  consist  of  only  criminal  defense 
services? 

Responses 

YESD  7 
NOD  25 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


If  NO,  what  civil  legal  services  are  provided  to  indigent  clients?  Responses 
Percentage 

Please  check  all  that  apply. 

□  MENTAL  HEALTH  COMMITMENTS  20  80% 
□protection  OF  CHILDREN  AT  RISK  OF 

ABUSE/NEGLECT  20  80% 

□  CHILDREN  IN  NEED  OF  SOCIAL  SERVICES  16  64% 

□  TERMINATION  OF  PARENTAL  RIGHTS  20  80% 
□minors  SEEKING  JUDICIAL  APPROVAL 

OF  ABORTION  1  44% 

□authority  TO  MEDICATE  PARTIES 

incapable  of  consent  1  4% 

□other 

no  answer 


5.       Has  there  been  an  increase/decrease  in  criminal  caseloads  over  the  past  three  years? 


Responses 

□  increase  30 
□decrease 

□  SAME  2 

If  INCREASE,  have  available  resources  increased  correspondingly? 
YESD  8 
NOO  21 
NO  ANSWER  1 


What  are  the  top  three  (3)  causes  of  the  increase/decrease? 
(12)  Increase  law  enforcement/aggressive  prosecution 
(12)  Increase  drug  cases 
(19)  Increase  population 
(6)  Increase  crime  rate 
(6)  Juvenile  crimes 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


6.       Has  there  been  an  increase/decrease  in  civil  caseloads  over  the  past  three  years? 

Responses 


□  increase  13 
□decrease  1 

□  SAME  3 
NO  ANSWER  12 
DON'T  KNOW  3 


If  INCREASE,  have  available  resources  increased  correspondingly? 

□yes 
□no 

What  are  the  top  three  (3)  causes  of  the  increase/decrease? 

1)   

2)   

3)   

7.       Are  interpreter  services  readily  available  to  non-English  speaking  indigent  clients? 


Responses 

□  YES  24 

□  NO  5 

□  DON'T  KNOW  3 

8.       What  is  the  definition  of  or  test  for  indigency  in  your  state? 

Responses 

□  SUBSTANTIAL  HARDSHIP  2 

□  INABILITY  TO  PAY  FOR  COUNSEL  19 

□  OTHER  7 
BOTH  4 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


9.       What  factors  or  criteria  are  considered  in  determining  indigency? 
Please  check  all  that  apply 

Responses 


□  NET  INCOME  24 

□  GROSS  INCOME  19 

□  LIQUID  ASSETS  24 

□  PROPERTY  25 

□  DEPENDENTS  24 

□  FINANCIAL  OBLIGATIONS  24 

□  ABILITY  TO  POST  BOND  9 

□  PROBABLE  COST  OF  PRIVATE  ATTORNEY  FEES  14 

□  ELIGIBILITY  FOR  PUBLIC  BENEFITS  15 

□  OTHER  2 
NO  ANSWER  2 

10.      What  documentation  is  required  from  the  party  to  support  the  determination  of  indigency? 
Please  check  all  that  apply. 

Responses 

□  W-2FORM  3 

□  SELF  DECLARATION  24 

□  TAX  RETURN  2 

□  BANK  RECORDS  1 

□  EMPLOYMENT  CHECK  STUB  3 

□  EVIDENCE  OF  RECED7T  OF  PUBLIC  BENEFITS  3 

□  OTHER  11 
NO  ANSWER  2 
NONE  2 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


11.      Is  a  sworn  affidavit  of  indigency  required  to  be  signed  by  the  client? 

Responses 


□  YES  28 

□  NO  2 
NO  ANSWER  2 

If  YES,  is  it  confidential  or  public  record? 

□  CONFIDENTIAL  9 

□  PUBLIC  RECORD  16 
NO  ANSWER  3 

12.  In  determining  indegency,  are  assets  of  third  parties  considered? 

Responses 

□  YES  13 

□  NO  17 
NO  ANSWER  2 

If  YES,  what  parties? 

□  parties  in  "spouse-type"  relationships  1 1 

□  partd2s  to  whom  assets  transferred 

□  parents/guardians  of  minors  9 
□other 

13.  How  is  the  definition  of  indigency  established? 

Responses 

□  GOVERNMENTAL  DEPARTMENT  10 

□  STATUTE  15 

□  COURT  RULES  11 
□private  VENDOR 

□  OTHER  5 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


14.      Who  makes  the  determination  that  a  client  is  indigent? 


Responses 

□  governmental  department  13 
□probation  1 

□  attorneys  9 

□  JUDGES  23 

□  PRIVATE  VENDOR  1 

□  OTHER  4 
NO  ANSWER  2 


15.      To  what  databases  does  the  party  determining  indigency  have  access? 
Please  check  all  that  apply 

Responses 


□  criminal  record  information  8 

□  tax  return  information  1 

□  public  benefits  information  1 

□  registry  of  motor  vehicle  information  4 

□  other  10 

NO  ANSWER  6 

NONE  7 

DON'T  KNOW  1 


16.      Do  you  have  an  indigence  verification  unit  or  screening  program? 

Responses  Percentage 

□  YES  3 

□  NO  27 

□  DON'T  KNOW  1 
NO  ANSWER  1 


If  YES,  has  any  study  been  conducted  regarding  the  cost  effectiveness  of  the  procedure? 

□yes 

□  NO  3  100% 

□  DON'T  know 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


17.      In  your  experience,  approximately  what  percentage  of  clients  for  whom  counsel  is 
appointed  in  criminal  cases  are  not,  in  fact,  indigent? 

Responses  Percentage 

□  o-5%  18  64% 

□  6-10% 

□  ll-15% 

□  16-20%  1  3% 

□  MORE  THAN  20%  3  1 1  % 

□  DON'T  KNOW  6  22% 
NO  ANSWER  4 


18.      Are  there  categories  such  as  "partially  indigent"  or  "indigent,  but  able  to  contribute"? 

Responses 

□  YES  17 

□  NO  15 

□  DON'T  KNOW 


19.      Are  indigent  parties  assessed  fees  to  offset  the  cost  of  representation? 

Responses 

□  YES  28 

□  NO  5 

□  DON'T  KNOW 


IF  NO,  proceed  to  question  #27. 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


20.  Who  assesses  these  fees? 

Responses 

□  JUDGES  21 

□probation  1 

□  governmental  department  7 

□  attorneys  2 
□other 

no  answer  4 

21 .  What  standards  are  used  to  determine  the  amount  of  fees? 
Please  check  all  that  apply 

Responses 

□  FLAT  FEE  PER  CASE  9 

□  SET  BY  STATUTE  5 

□  SET  BY  COURT  RULE  8 

□  JUDGMENT  OF  ABILITY  TO  PAY  CASE 

BY  CASE  14 

□  OTHER  10 
NO  ANSWER  4 

22.  Do  collected  fees  go  into  the  General  Treasury? 

Responses 

□  YES  20 

□  NO  8 

If  NO,  are  they  applied  to  defray  the  costs  of  a  governmental  agency  responsible  for 
providing  legal  services  to  indigent  clients? 

□  YES  7 

□no  1 


Survey  for  State  Organizations  Page  9 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


23.      Are  these  fees  collected  before  or  after  representation? 


Responses 

□  BEFORE  2 

□  AFTER  21 
BOTH  5 

24.  Who  is  responsible  for  the  collection  of  these  fees? 

Responses 

□  governmental  DEPARTMENT  17 

□  COURT  PERSONNEL  15 

□  PRIVATE  VENDOR  3 

□  OTHER  4 

25.  Are  there  penalties  for  non-payment? 

Responses 

□  YES  16 

□  NO  11 
NO  ANSWER  1 

If  YES,  what  are  they?  Please  check  all  that  apply. 

□incarceration  5 

□  interest  2 

□  loss  of  counsel  1 

□  probation  revocation  10 

□  OTHER  2 
NO  ANSWER  2 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


26.      What  percentage  of  fees  are  successfully  collected? 

□  o-25% 

□  26-50% 

□  51-59% 

□  60-69% 

□  70-79% 

□  80-89% 

□  90-100% 
DONT'T  KNOW 
NO  ANSWER 


Responses 
12 

3 

1 


Percentage 
57% 
14% 
5% 


10% 


14% 


27.      Who  makes  the  appointment  of  counsel? 

□court 

□  bar  association 

□  governmental  department 

□  other 

both  (court/governmental  deparment) 


Responses 
24 

3 
1 
4 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


28.      In  your  experience,  in  approximately  what  percentage  of  total  criminal  cases  does  the 
client  fail  to  appear  at  any  stage  in  the  proceeding? 

Responses 


□  o-5%  5 

□  6-15%  8 

□  16-25%  2 

□  26-35%  1 

□  36-45%  1 

□  46-55% 

□  OVER  55% 

□  DON'T  KNOW  14 


29.      In  your  experience,  approximately  in  what  percentage  of  cases  in  criminal  court  (on  the 
average  day)  does  the  client  fail  to  appear? 


Responses 


□  o-5%  9 

□  6-15%  7 

□  16-25%  1 

□  26-35%  1 

□  36-45%  1 

□  46-55% 

□  OVER  55% 

□  DON'T  KNOW  14 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


30.      Has  your  state  taken  actions  to  address  the  incidence  of  indigent  clients  failing  to  appear  in 
court? 

Responses 

□  YES  6 

□  NO  18 

□  DON'T  KNOW  6 
NO  ANSWER  2 


If  YES,  have  any  studies  been  conducted  on  the  cost  effectiveness  of  actions  taken  to 
address  this  issue? 

□  YES  5 

□  no 

no  answer  1 


If  YES,  please  attach  a  copy  if  available. 


PLEASE  NOTE 

Proceed  to  question  #3 1  only  if  you  previously  selected 
"  □  GOVERNMENTAL  DEPARTMENT" 
or  □  PUBLIC  EMPLOYEES" 

in  question  #  2. 


If  not,  please  proceed  to  question  #46. 


31.      At  what  level  is  the  governmental  /  quasi-governmental  department? 

Responses 


□  STATE- WIDE  22 

□  COUNTY  9 

□  MUNICIPALITIES  3 

□  QUASI-GOVERNMENTAL  2 
NO  ANSWER  4 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


32.  What  services  does  the  governmental  /  quasi-governmental  department  provide  to  indigent 
clients?  Please  check  all  that  apply. 

Responses 

□  CRIMINAL  DEFENSE  TRIAL  27 

□  CRIMINAL  DEFENSE  APPELLATE  25 
□invoice  PROCESSING  AND/OR  DATA 

GATHERING  FOR  CASES  IN 
WHICH  PRIVATE  ATTORNEYS 

ARE  APPOINTED  BY  COURTS  1 1 

□  MENTAL  HEALTH  COMMITMENTS  15 

□  PROTECTION  OF  CHILDREN  AT  RISK  OF 
ABUSE/NEGLECT  11 

□  CHILDREN  IN  NEED  OF  SOCIAL  SERVICES  5 

□  TERMINATION  OF  PARENTAL  RIGHTS  9 

□  MINORS  SEEKING  JUDICIAL  APPROVAL  OF 
ABORTION  3 

□authority  TO  MEDICATE  PARTIES 
INCAPABLE  OF  CONSENT  4 

□  OTHER,  PLEASE  EXPLAIN  5 

33.  Does  the  governmental  /  quasi-governmental  department  have  an  organizational  chart? 

Responses 

□  YES  21 

□  NO  5 
NO  ANSWER  2 

If  YES,  please  attach  a  copy  if  available. 


Survey  for  State  Organizations 


Page  14 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


34.      Does  the  governmental  /  quasi-governmental  department  have  a  Board  of  Directors  or 
equivalent? 

Responses 

□  YES  15 

□  NO  12 
NO  ANSWER  1 


If  NO,  proceed  to  question  #38. 


35.      How  many  members  are  there  on  the  Board? 

Responses 


□  l-5  5 

□  6-10  7 

□  11-15  1 

□  MORE  THAN  15  1 
NO  ANSWER  1 


36.      Who  appoints  the  Board  members?  Please  check  all  that  apply. 

Responses 


□  COURT  6 

□governor  10 

□  bar  association  3 

□  OTHER  2 
NO  ANSWER  1 


37.      Is  the  Board  involved  in  the  management  of  the  governmental  /  quasi-governmental 
department? 

Responses 

□  YES  8 

□  NO  5 

□  DON'T  KNOW  1 
NO  ANSWER  1 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


48.      Has  your  Bar  Advocacy  Program  established  procedures  for  reviewing  and  resolving 
complaints  from  clients? 

Responses  Percentage 
□yes  10  100% 

□no 


49.      Is  there  a  formal  written  complaint  procedure? 

Responses  Percentage 

□  YES  8  80% 

□  NO  2  20% 

□  DON'T  KNOW 


50.      Does  your  Bar  Advocacy  Program  have  practices  or  procedures  to  review  the 

composition  of  the  panel  of  private  attorneys  appointed  to  represent  indigent  clients  which 
take  into  consideration  gender,  race,  and  fluency  in  other  languages? 


Responses  Percentage 
□yes  10  100% 

□  no 

□  don't  know 


If  YES,  please  describe: 


Survey  for  Representatives  of  Bar  Advocacy  Programs 


Page  15 
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45.      Do  CPCS  staff  attorneys  and/or  CPCS  as  an  organization  provide  adequate  support  for 
private  court-appointed  attorneys  representing  indigent  clients? 

Responses  Percentage 

□  ALWAYS  3  30% 

□  USUALLY  3  30% 

□  SOMETIMES  3  30% 

□  RARELY  1  10% 

□never 
□no  opinion 


46.      How  often  do  attorneys  in  your  Program  seek  support  from  CPCS  regarding  legal 
research? 

Responses  Percentage 

□always 
□usually 

□  sometimes  3  30% 
□rarely 

□never 

□  no  opinion  1  10% 


47.      Do  attorneys  in  your  Program  have  ready  access  to  adequate  support  from  CPCS 


regarding  legal  research  materials? 

Responses  Percentage 

□  ALWAYS  2  20% 

□usually  1  10% 

□  SOMETIMES  3  30% 

□  RARELY  2  20% 

□never  1  10% 

□  NO  OPINION  1  10% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


38.      Are  governmental  department  staff  attorneys  required  to  participate  in  any  particular 
training  in  order  to  be  initially  eligible  to  provide  legal  services? 


Responses 

□  YES  12 

□no  10 

□  DON'T  KNOW  2 
NO  ANSWER  4 

39.      Is  there  any  ongoing  Continuing  Legal  Education  requirement  for  continuing  eligibility  of 
governmental  department  staff  attorneys? 

Responses 

□  YES  19 

□  NO  8 

□  DON'T  KNOW  0 
NO  ANSWER  1 

If  YES,  who  establishes  the  educational  requirements? 

□  COURT  8 

□  governmental  department  4 

□  bar  association  1 1 

□  other 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


40.      Are  there  procedures  for  monitoring  the  quality  of  the  representation  governmental 
department  staff  attorneys  provide? 

Responses 


□  YES  14 

□no  10 

□  DON'T  KNOW 

VARIES  3 

NO  ANSWER  1 

If  YES,  who  establishes  these  procedures? 

□  COURT  2 


□  GOVERNMENTAL  DEPARTMENT  12 
□bar  ASSOCIATION 

□  other 

41.      Is  there  a  mentoring  program  or  equivalent  for  governmental  department  staff  attorneys? 


Responses 

□  YES  15 

□no  10 

□  DON'T  KNOW  3 

42.      Are  sanctions  or  discipline  imposed  for  ineffective  representation  by  governmental 
department  staff  attorneys? 

Responses 

□  YES  16 

□  NO  8 

□  DON'T  KNOW  2 
NO  ANSWER  2 

If  YES,  who  imposes  the  sanctions  or  disciplines? 

□  COURT  6 

□  GOVERNMENTAL  DEPARTMENT  8 

□  BAR  ASSOCIATION  7 

□  OTHER  2 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


43.      How  many  governmental  department  staff  attorneys  have  been  determined  to  be  ineligible 
to  provide  legal  services  to  indigent  clients  in  the  past  year? 

Responses 

□  o-5  14 

□  6-10 

□  ll-15 

□  OVER  15 

□  DON'T  KNOW  9 
NONE  1 
NO  ANSWER  4 


44.      Do  governmental  department  staff  attorneys  have  access  to  computers  for  word 


processing? 

Responses 

□  YES  23 

□  NO  2 

□  DON'T  KNOW  1 
VARIES  2 

45.      Do  governmental  department  staff  attorneys  have  access  to  computer-assisted  legal 
research  programs? 

Responses 

□  YES  22 

□  NO  3 

□  DON'T  KNOW 

VARIES  3 

If  YES,  which  of  the  following  are  available?  Please  check  all  that  apply. 

□  WESTLAW  18 

□  LEXUS  6 

□  CD-ROM  18 

□  CASE  TRACKING  DATA  PROGRAM  1 4 

□  OTHER  9 
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PLEASE  NOTE 

Proceed  to  question  #46  only  if  you  previously  selected 

"□private  court-appointed  attorneys 

in  question  #2. 
If  not,  please  proceed  to  question  #68. 


46.      Are  there  standards  for  eligibility  of  private  court-appointed  attorneys  in  providing  legal 
services  to  indigent  clients? 

Responses 

□  YES  15 

□  NO  6 

□  DON'T  know 


47.      Who  determines  eligibility  for  private  court-appointed  attorneys  to  provide  legal  services 
to  indigent  clients? 

Responses 

□  COURT  14 

□  governmental  department  1 1 

□  bar  association  1 
□other 


48.      Who  appoints  private  court-appointed  attorneys  to  represent  indigent  clients? 

Responses 

□  COURT  18 

□  governmental  department  7 

□  bar  association 

□  other 
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49.  Are  private  court-appointed  attorneys  required  to  participate  in  any  particular  training  in 
order  to  be  initially  eligible  to  provide  legal  services  to  the  indigent? 

Responses 

□  YES  7 

□  NO  14 

□  DON'T  KNOW 

50.  Is  there  any  ongoing  Continuing  Legal  Education  requirement  for  continuing  eligibility  of 
private  court-appointed  attorneys? 

Responses 


□  YES  14 

□  NO  7 

□  DON'T  KNOW 

If  YES,  who  establishes  the  educational  requirements? 

□  COURT  8 

□  governmental  department  3 

□  bar  association  9 

□  other 


5 1 .      Who  maintains  the  list  of  private  court-appointed  attorneys  eligible  to  provide  legal 
services  to  indigent  clients? 

Response 


□  COURT  13 

□  governmental  department  14 

□  bar  association  2 
□other  1 
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52.      At  what  level  is  the  list  of  private  court-appointed  attorneys  kept? 

Responses 

□  STATE-WIDE  8 

□  COUNTY  13 

□municipalities  3 

□  OTHER  3 


53.      Is  there  a  waiting  list  of  private  attorneys  seeking  appointments  to  provide  legal  services 
to  indigent  clients? 

Responses 

□  YES  5 

□no  10 

□  DON'T  KNOW  6 


54.      Are  there  procedures  for  monitoring  the  quality  of  the  representation  private  court- 
appointed  attorneys  provide? 

Responses 


□  YES  7 

□  NO  11 

□  DON'T  KNOW  3 

If  YES,  who  establishes  these  procedures? 

□  COURT  2 

□  governmental  department  3 

□  bar  association 

□  other 


55.      Is  there  a  mentoring  program  or  equivalent  for  private  court-appointed  attorneys? 


Responses 

□  YES  2 

□  NO  18 

□  DON'T  KNOW  1 
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56.      Are  sanctions  or  discipline  imposed  for  ineffective  representation  by  private  court- 
appointed  attorneys? 

Responses 


□yes  11 

□  NO  7 

□  DON'T  KNOW  2 

If  YES,  who  imposes  the  sanctions  or  discipline? 

□  COURT  6 

□  governmental  department  5 

□  bar  association  4 
□other 


57.  How  many  private  court-appointed  attorneys  have  been  determined  to  be  ineligible  to 
provide  legal  services  to  indigent  clients  in  the  past  year? 

Responses 

□  o-5  7 

□  6-10  1 

□  ll  -  15  1 

□  OVER  15 

□  DON'T  KNOW  12 

58.  Are  payments  to  private  court-appointed  attorneys  made  on  an  hourly  or  flat  fee  basis? 

Responses 

□  HOURLY  13 

□  FLAT  RATE  1 
BOTH  7 


Please  attach  a  copy  of  the  rate  schedule  if  available. 
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59.  Are  there  limits  on  the  number  of  total  hours  a  private  court-appointed  attorney  may  bill 
per  year? 

Responses 

□  YES  2 

□  NO  16 

□  DON'T  KNOW  5 

60.  Are  there  limits  on  the  number  of  total  hours  a  private  court-appointed  attorney  may  bill 
per  case? 

Responses 

□  YES  4 

□  NO  13 

□  DON'T  KNOW  3 
NO  ANSWER  1 

61 .  Are  there  limits  on  the  time  spent  representing  indigent  clients  for  which  private  court- 
appointed  attorneys  may  bill  (e.g.,  travel  time,  waiting  time  in  court)? 

Response 

□  YES  9 

□  NO  11 

□  DON'T  KNOW  1 


62.      Are  there  limits  on  the  number  of  cases  a  private  court-appointed  attorney  can  be  assigned 
per  year? 

Responses 

□  YES  2 

□  NO  16 

□  DON'T  KNOW  2 
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63.      Are  there  procedures  for  reviewing,  auditing,  adjusting  and  paying  bills  from  private 
court-appointed  attorneys? 

Responses 

□  YES  19 

□  NO  2 

□  DON'T  KNOW 


If  YES,  who  is  responsible  for  the  procedures  of  reviewing,  auditing,  adjusting,  and 
paying  bills  to  private  court-appointed  attorneys? 
Please  check  all  that  apply 

□  COURT  8 

□  governmental  department  13 

□  bar  association 

□  other 


64.      Are  overpayments  of  fees  recouped  from  private  court-appointed  attorneys? 

Responses 


□yes  10 

□  NO  4 

□  DON'T  KNOW  6 
NO  ANSWER  1 

If  YES,  are  they  returned  to  a  governmental  department  or  deposited  in  the  General 
Treasury? 

□  GOVERNMENTAL  DEPARTMENT  6 

□  GENERAL  TREASURY  6 
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65.      What  is  the  billing  cycle  for  private  court-appointed  attorneys? 
Please  check  all  that  apply. 

Responses 

□  end  of  representation  15 
□quarterly  1 

□  annually  2 

□  MONTHLY  4 

□  OTHER  


66.      Is  there  a  complaint  process  for  indigent  clients  to  file  complaints  about  representation 
provided  by  private  court-appointed  attorneys? 

Responses 


□  YES  18 

□  NO  5 

□  DON'T  KNOW  1 

If  YES,  is  it  a  formalized,  written  policy? 

□  YES  5 

□  NO  11 
NO  ANSWER  2 


67.      How  are  complaints  about  private  court-appointed  attorneys  providing  legal  services  to 
indigent  clients  reviewed  and  resolved? 

Responses 

□  COURT  8 

□  GOVERNMENTAL  DEPARTMENT  10 

□  BAR  ASSOCIATION  8 

□  OTHER  
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68.      How  are  complaints  about  governmental  department  staff  attorneys  providing  legal 
services  to  indigent  clients  reviewed  and  resolved? 

Responses 


□  COURT  9 

□  GOVERNMENTAL  DEPARTMENT  16 

□  BAR  ASSOCIATION  9 

□  OTHER  


69.      Is  there  a  complaint  process  for  indigent  clients  to  file  complaints  about  representation 
provided  by  governmental  department  staff  attorneys? 


Responses 

□  YES  18 

□  NO  5 

□  DON'T  KNOW  2 

If  YES,  is  it  a  formalized,  written  policy? 

□  YES  6 

□no  10 

NO  ANSWER  2 


70.      Are  additional  resources  available  to  attorneys  representing  indigent  clients  (e.g., 
investigators,  social  workers,  interpreters,  process  servers,  etc.)? 

Responses 

□  YES  25 

□no  1 

□  don't  know 

VARIES  3 

If  NO,  proceed  to  question  #  73. 
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71.      Has  the  demand  for  such  additional  resources  been  increasing/decreasing? 

Responses 

□  INCREASE  24 

□  DECREASE  1 


□  same 

What  are  the  top  three  (3)causes  of  the  increase/decrease? 
(8)  Caseloads 

(6)  Stricter  laws/enforcement 
(2)  Population 
(2)  Crime  rate 


72.      Are  such  additional  resources  equally  available  to  governmental  department  staff  attorneys 
and  private  court-appointed  attorneys? 


Responses 


□yes 
□no 

□  don't  know 


18 


6 


1 


VARIES 


1 
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73.      In  your  state,  are  there  provisions  for  not  appointing  counsel  to  represent  indigent  criminal 
defendants  based  upon  a  determination  that  incarceration  is  unlikely? 

Responses 

□  YES  19 

□no  11 

□  DON'T  KNOW 


If  YES,  who  makes  this  determination? 

□court 

□  governmental  department 

□probation 

□other   


18 
1 


74.      In  your  state,  is  there  a  specific  colloquy  in  which  judges  are  required  to  engage  with 

defendants  as  part  of  the  process  of  not  appointing  counsel  to  represent  indigent  criminal 
defendants  because  incarceration  is  unlikely? 

Responses 


□yes 
□no 

□  don't  know 


8 
18 
2 


75.      What  is  the  authority  for  the  colloquy? 

□  court  rules 

□  statute 

□  national  standards 

□  other 


Responses 
3 
5 
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76.  In  your  state,  have  some  criminal  offenses  been  "de-criminalized"  (i.e.,  option  to  handle  as 
civil  infractions)! 

Responses 

□  YES  8 

□  NO  18 

□  DON'T  KNOW  2 

If  YES,  who  makes  the  decision  whether  to  proceed  in  a  criminal  or  civil  manner? 

□prosecutor  5 
□judge 

□  OTHER  4 

77.  Is  there  a  central  site,  in  each  major  city,  for  booking  and  arraignment  of  all  parties 
charged  with  crimes  ? 

Responses 

□yes  11 

□  NO  2 

□  DEPENDS  ON  CITY  14 

Please  explain:  


78.      Do  you  have  any  other  statistical  data,  reports  or  studies  on  any  of  these  issues  which  may 
provide  additional  information  to  our  study? 

Responses 

□  YES  6 

□  NO  15 

If  YES,  please  enclose  a  copy,  or  list  the  topic  along  with  the  name  and  telephone  number 
of  the  party  to  contact  to  obtain  a  copy. 
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79.      Do  you  have  any  additional  comments?  Are  there  any  key  issues  regarding  providing  legal 
services  to  indigent  clients  about  which  we  have  failed  to  ask? 

Thank  you  again  for  taking  the  time  to  complete  this  survey. 
Your  assistance  is  invaluable  and  very  much  appreciated. 
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Performance  Review  of  the 
Committee  for  Public  Counsel  Services 

(CPCS) 


Survey  for  Representatives  of  Bar  Advocacy  Programs 


We  are  requesting  your  assistance  in 
completing  and  returning  this  survey  by: 

December  15, 1995 


If  you  have  any  questions,  please  call: 

Bruce  F.  Blaisdell,  Esq., 
Management  Consulting  Services 
Daniel  Dennis  &  Company 
(617)  262-9898 


For  your  convenience,  we  have  enclosed  a 
stamped,  self-addressed  envelope. 

-or- 

If  misplaced,  please  return  the  survey  to: 

Stephen  L.  Wands 
Daniel  Dennis  &  Company 
116  Huntington  Avenue 
Boston,  MA.  02116 


Would  you  like  to  receive  a  copy  of  the  final  results  obtained  from  this  survey?         D  YES 

□no 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


We  would  like  to  take  this  opportunity  to  thank  you  in  advance  for  your 
willingness  to  participate  in  this  survey.  Your  cooperation  is  very  much 

appreciated 

Before  proceeding,  please  supply  the  following  optional  information.  Do  not  complete  if  you 
prefer  to  respond  anonymously. 

NAME  

TITLE  PHONE  

ADDRESS  


10  Out  of  12  Bar  Advocacy  Programs  Responded 


1 .        What  is  your  role  with  the  Bar  Advocacy  Program? 


2.       With  which  program  are  you  affiliated?. 


3 .       How  long  have  you  been  associated  with  the  program?. 


4.  What  is  the  annual  budget  for  your  Bar  Advocacy  Program?  

5.  Does  the  Program  pay  rent? 

Responses  Percentage 
□  YES  10  100% 

□no 

If  YES,  how  much  annually?  
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6.       Does  the  Program  receive  funding  or  support  from  sources  other  than  CPCS? 

Responses  Percentage 

□  YES  3  30% 

□  NO  7  70% 

If  YES,  please  explain: 

(2)  Voluntary  fees/Contributions  from  attorneys 
(1)  Boston  Bar  Association 


7.        How  many  staff  work  for  the  Program?, 


8.       How  many  hours  annually  do  they  work  for  the  Program?, 


Is  the  staff  paid? 

□yes 
□  no 


Responses  Percentages 
10  100% 


If  YES,  how  much  annually. 


10.      Are  you  a  member  of  the  Massachusetts  Bar? 

□yes 
□no 


Responses  Percentage 
5  50% 
5  50% 


If  YES,  In  what  year  did  you  become  a  member?  19_ 


11.      Have  you  ever  served  as  a  staff  attorney  for  CPCS  or  a  predecessor  organization? 

Responses  Percentage 

□  YES  3  30% 

□  NO  7  70% 
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12.      Have  you  ever  served  as  a  prosecutor? 

□yes 
□no 


Responses 
2 
8 


Percentage 

20% 

80% 


13.  Have  you  served  as  a  private  attorney  accepting  appointments  to  represent  indigent 
clients? 

Responses  Percentage 

□  YES  6  60% 

□  NO  4  40% 

14.  What  do  you  believe  are  the  top  three  (3)  challenges  CPCS  faces  today? 

(4)  Adequate  Compensation 
(3)  Training 

(3)  Insurance  of  Quality  Representation 
(3)  Managing  Caseloads 
(3)  Finding 
(3)  Training 


15.      What  legal  services  to  the  indigent  are  provided  by  attorneys  participating  in  your  Bar 
Advocacy  Program? 
Please  check  all  that  apply. 


□  district  court  criminal  defense 

□  superior  court  criminal  defense 
□murder 

□  mental  health 

□  child  and  family  law 

□  juvenile  criminal  defense 

□  other 


Responses 

10 

10 

2 

5 

3 

7 


16.      Has  CPCS  established  goals  for  the  Bar  Advocate  Programs? 

Responses 


Percentage 
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□yes 
□no 


8 


2 


20% 


80% 


If  YES,  please  explain. 


17.      Has  the  Committee  established  monitoring  procedures  regarding  the  performance  of  the 
Bar  Advocate  Programs? 


If  NO,  proceed  to  question  #20 

If  YES,  what  are  they? 
(5)  Reports  to  CPCS 
(2)  Supervision  from  attorneys 
(2)  Evaluations 
(2)  Monitoring  from  attorneys 
(2)  Court  room  observation 


18.      Are  these  performance  monitoring  procedures  in  written  form? 


Responses 


Percentage 


□yes 
□no 


10 


100% 


Responses 


Percentage 


□yes 
□  no 


10 


100% 
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19.      Would  you  describe  the  relationship  between  CPCS  as  an  organization  and  the  Bar 
Advocate  Programs  as  mutually  respectful? 

Responses  Percentage 

□  YES  7  70% 

□  NO  2  20% 

□  NO  OPINION  1  10% 

If  NO,  please  explain:  


20.  What  are  the  top  three  (3)  concerns  of  your  Bar  Advocate  Program  presently? 

(4)  Compensation 

(5)  Lack  of  training 

(4)  Assurance  quality  rep. 
(2)  Managing  Caseloads 
(2)  Lack  of  funding 

(2)  Retaining  Experienced  attorneys 

21.  What  actions  would  you  recommend  be  taken  to  address  these  concerns? 

(6)  Pay  increases 

(3)  Increase  Training 
(3)  Increase  funding 
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22.      Has  your  Bar  Advocacy  Programs  established  standards  for  the  training  and  qualification  of 
private  attorneys? 

Responses  Percentage 

□  YES  8  80% 

□  NO  2  20% 


Please  explain. 

(4)  CPCS  provided  training 
(3)  Bar  provided  training 
(3)  Mentoring 

(2)  Zealous  advocacy  in  district  court  program 
(2)  Reviews 
(2)  Training 

(2)  Strict  attention  selection  process 


23.      Are  the  standards  for  training  and  qualification  of  private  attorneys  effective? 

Responses  Percentage 

□  ALWAYS  2  20% 

□  USUALLY  8  80% 

□  sometimes 
□rarely 

□  never 
□no  opinion 
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24.      Have  procedures  been  established  by  your  Bar  Advocate  Program  to  monitor  and  evaluate 
the  performance  of  private  attorneys  appointed  to  represent  indigent  clients? 

Responses  Percentage 
□yes  10  100% 

□no 


Please  explain 

(3)  Court  observations 
(3)  Staff  attention  monitoring 
(2)  File  reviews/ Audits 
(2)  Mentoring 


25.      Are  those  monitoring  and  evaluation  procedures  effective? 

Responses  Percentage 

□  ALWAYS  1  10% 

□  USUALLY  8  80% 

□  sometimes  1  10% 
□rarely 

□never 
□no  opinion 


26.      In  your  opinion,  what  is  the  quality  of  representation  generally  provided  by  private  court- 
appointed  attorneys  to  indigent  clients? 

Responses  Percentage 

□  excellent  2  20% 

□  more  than  adequate  8  80% 
□adequate 

□  less  than  adequate 
□poor 

□no  OPINION 
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27.      In  your  opinion,  how  frequently  do  you  see  private  court-appointed  attorneys  providing 
poor  representation  to  indigent  clients? 

Responses  Percentage 

□always 

□  usually 

□  sometimes  1  10% 

□  RARELY  9  90% 

□never 
□no  opinion 


28.      Have  you  ever  filed  an  unofficial  or  official  complaint  against  a  private  court-appointed 


attorney  for  providing  poor  representation  to  indigent  clients? 

Responses 

□  YES  7 

□  NO  2 


Percentage 

70% 

20% 


If  YES,  were  you  satisfied  with  the  result? 

□yes 
□no 

□  don't  know  result 


100% 


IF  NO,  why  not?. 


29.      In  your  opinion,  do  CPCS  staff  attorneys  generally  perform  the  same/more/less  amount  of 
work  on  comparable  cases  as  private  court-appointed  attorneys? 

Responses  Percentage 

□  SAME  7  70% 
□more  1  10% 
□less 

□  no  opinion  2  20% 
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30.      Is  mentoring  by  more  experienced  attorneys  readily  available  to  attorneys  participating  in 
your  Program? 

Responses  Percentage 
□yes  10  100% 

□no 


3 1 .      Have  procedures  been  established  by  your  Bar  Advocate  Program  to  monitor  the 
caseloads  of  private  attorneys  appointed  to  represent  indigent  clients? 

Responses  Percentage 

□  YES  7  70% 

□  NO  3  30% 


If  YES,  are  those  caseload  monitoring  procedures  effective? 

□  ALWAYS  4  40% 

□  USUALLY  3  30% 

□  sometimes 

□  rarely 
□never 
□no  opinion 


32.      What  are  the  top  three  (3)  problems  attorneys  participating  in  your  Program  experience  in 
managing  their  caseload  of  indigent  clients? 
(2)  Case  flow  from  Judges 
(2)  Lack  of  resources 
(l)No  Problem 
(1)  No  answer 
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33.      Do  you  believe  additional  resources  from  CPCS  would  make  a  quantitative  or  qualitative 
difference  in  the  ability  of  attorneys  participating  in  your  Program  to  handle  their  caseload 
of  indigent  clients? 

Responses  Percentage 

□  STRONGLY  AGREE  4  40% 

□  AGREE  3  30% 

□  DISAGREE  3  30% 

□  STRONGLY  DISAGREE 

□  no  OPINION 


34.  What  are  the  top  three  (3)  needs  for  additional  resources? 

(6)  Attention/Staff  attention  compensation/funding 

(4)  Computer  capabilities 

(4)  Research  sources 

(4)  Training  jury/trial/general 

(2)  Admin,  staff  compensation/funding 

35.  Have  procedures  been  established  by  your  Bar  Advocate  Program  for  submission  of 
comments  by  judges  regarding  the  performance  of  counsel? 

Responses  Percentage 
□yes  10  100% 

□no 

If  YES,  please  explain 

(4)  Communication  via  meeting 

(3)  Communication  via  call/reports 
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36.      Is  the  training  made  available  by  CPCS  for  private  attorneys  adequate? 

Responses  Percentage 

□  ALWAYS  2  20% 

□  USUALLY  3  30% 

□  SOMETIMES  3  30% 

□  RARELY  2  20% 

□never 
□no  opinion 


37.      Has  your  Bar  Advocate  Program  established  procedures  to  review  bills  submitted  by 
private  attorneys  for  legal  services  to  indigent  clients? 

Responses  Percentage 
□yes  10  100% 

□no 

If  YES,  please  explain: 
(3)  All  bills  review 
(3)  File  reviews/audits 
(2)  Reviewed  admin,  staff 
(2)  Reviewed  administrator 
(1)  Reviewed  exec,  director 
(1)  Reviewed  board  member 


38.      Are  the  procedures  employed  by  CPCS  to  audit,  review,  adjust,  and  pay  bills  submitted  by 
private  attorneys  for  legal  services  accurate? 

Responses  Percentage 

□  ALWAYS  2  20% 

□  USUALLY  4  40% 

□  sometimes  1  10% 
□rarely 

□  never 

□  no  opinion  3  30% 
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39.  Are  the  procedures  employed  by  CPCS  to  audit,  review,  adjust,  and  pay  bills  submitted  by 
private  attorneys  for  legal  services  timely? 

Responses  Percentage 

□  ALWAYS  1  10% 

□  USUALLY  3  30% 

□  SOMETIMES  4  40% 

□  RARELY  2  20% 

□never 
□no  opinion 

40.  Has  your  Bar  Advocate  Program  established  standards  for  private  counsel  to  ensure: 


YES  NO 


Vertical  or  continuous  representation  at  pre-trial  and  trial  stage  by 
the  attorney  assigned  or  appointed? 

□ 

□ 

Participation  by  every  attorney  in  an  approved  course  of  training? 

□ 

□ 

Specified  caseload  limitation  levels? 

□ 

□ 

Availability  of  investigative  services? 

□ 

□ 

Methods  for  provision  of  social  services  or  referrals? 

□ 

□ 

Availability  of  expert  witnesses? 

□ 

□ 

Clerical  assistance,  interview  facilities,  and  the  availability  of  a  law 
library  and  model  forms? 

□ 

□ 

Adequate  supervision  by  experienced  attorneys  of  less  experienced 

□ 

□ 

attorneys? 
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41.  Are  additional  resources  available  from  CPCS  to  private  attorneys  to  provide  services  to  the 
indigent  (e.g.,  investigators,  interpreters,  social  workers,  process  servers,  research  support, 
advice  on  appellate  matters)? 

Responses  Percentage 

□  YES  7  70% 

□  NO  3  30% 


42.  Are  these  resources  equally  available  to  public  and  private  counsel? 

Responses  Percentage 

□  YES  4  40% 

□  NO  3  30% 

□  DON'T  KNOW  3  30% 


43.  When  the  attorneys  in  your  Program  represent  non-English  speaking  clients,  are 
interpreter  services  readily  available  to  them  in  court? 

Responses  Percentage 

□  ALWAYS  6  60% 

□  USUALLY  3  30% 

□  sometimes  1  10% 
□rarely 

□never 
□no  opinion 

44.  When  the  attorneys  in  your  Program  represent  non-English  speaking  clients,  are 
interpreter  services  readily  available  to  them  out  of  court? 

Responses  Percentage 

□  ALWAYS  3  30% 

□  USUALLY  2  20% 

□  SOMETIMES  2  20% 

□  RARELY  2  20% 

□never 

□  no  opinion  1  10% 
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51.      Do  you  agree  that  the  limitations  recently  established  by  CPCS  on  total  hours  attorneys 
may  bill  annually  for  providing  legal  services  to  indigent  clients  have  been  effective  in 
deterring  inappropriate  billing  practices? 

Responses  Percentage 


□  STRONGLY  AGREE  2  20% 

□  AGREE  2  20% 

□disagree  1  10% 

□  STRONGLY  DISAGREE  3  30% 

□  NO  OPINION  2  20% 


Please  explain: 

(4)  Caseloads  low/better  representation 
(3)  No  answer 


52.      Have  the  limitations  on  total  annual  hours  caused  problems  regarding  the  quality  of  legal 


services  provided  by  private  attorneys  to  indigent  clients? 

Responses  Percentage 

□  STRONGLY  AGREE  2  20% 

□agree  0  0% 

□  DISAGREE  1  10 

□  STRONGLY  DISAGREE  5  50% 

□  NO  OPINION  2  20% 


Please  explain: 

(3)  Quality  of  rep  increase 

(3)  Quality  isn't  effected  inactively 

(1)  No  problem 

(3)  No  answer 


53.      Should  total  annual  billable  hours  which  private  attorneys  may  bill  for  services  to  indigent 
clients  be  increased/  decreased/  or  maintained  at  the  same  level? 
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□increase 
□decrease 
□  same 


Responses  Percentage 

1  10% 

1  10% 

8  80% 


If  INCREASE  or  DECREASE,  what  should  the  limits  be? 


54.      Does  the  process  of  determining  and  verifying  indigence  work  effectively? 

Responses  Percentage 

□always 

□  USUALLY  3  30% 

□  SOMETIMES  4  40% 

□rarely  1  10% 

□never 

□  no  opinion                           1  10% 
no  answer                            1  10% 


55.      In  your  opinion,  approximately  what  percentage  of  clients  whom  attorneys  in  your 

Program  have  been  assigned  to  represent  were  not  indigent  (according  to  the  official 
definition)? 

Responses  Percentage 

□  0-5%                                                   4  40% 

□  6-10%                                                   2  20% 

□  11-15%                                                1  10% 

□  16-20%                                                 1  10% 

□  21-25% 

□  26-30% 

□  MORE  THAN  30% 

□  DON'T  KNOW                                    1  10% 
NO  ANSWER                                     1  10% 
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56.      In  your  opinion,  approximately  what  percentage  of  clients  whom  attorneys  in  your 

Program  have  been  appointed  to  represent  had  access  to  resources  sufficient  to  pay  the 
amount  billed  to  CPCS? 

Responses 

□  o-10%  2 

□  ll-20%  3 

□  21-30%  2 

□  31-40% 

□  41-50%  1 

□  MORE  THAN  50% 

□  DON'T  KNOW  1 
NO  ANSWER  1 


Percentage 
20% 
30% 
20% 

10% 


10% 
10% 


57.      Do  the  probation  officers  in  courts  perform 
of  indigency  effectively? 

□always 
□usually 
□  sometimes 
□rarely 
□never 
□no  opinion 
no  answer 


ir  function  in  recommending  determinations 
Responses  Percentage 


3  30% 

2  20% 

1  10% 

1  10% 

1  10% 

1  10% 


58.      Do  judges  perform  their  function  in  determining  indigency  effectively? 

Responses  Percentage 

□always 

□  USUALLY  3  30% 

□  SOMETIMES  3  30% 

□rarely  1  10% 

□never 

□  no  opinion                           1  10% 
no  answer                           2  20% 
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59.      Are  there  certain  courts  in  which  the  practice  in  this  area  is  done  particularly  well  or 
poorly? 

Responses  Percentage 

□  YES  3  30% 

□  NO  2  20% 

□  NO  OPINION  5  50% 


If  YES,  what  are  they  and  why?_ 


60.      How  frequently  have  you  observed  judges  make  determinations  that  they  are  not  going  to 
appoint  counsel  to  indigent  criminal  defendants  because  incarceration  is  unlikely? 


Responses  Percentage 

□daily  1  10% 

□  WEEKLY  2  20% 

□  OCCASIONALLY  4  40% 

□  rarely  1  10% 
□never 

□  don't  know  1  10% 
no  answer  1  10% 


61.      Do  you  agree  that  not  appointing  counsel  to  indigent  clients  in  criminal  cases  is  cost- 
effective  to  the  criminal  justice  system? 

Responses  Percentage 


□  STRONGLY  AGREE  1  10% 

□  AGREE  1  10% 

□  DISAGREE  4  40% 

□  STRONGLY  DISAGREE  3  30% 

□  NO  OPINION  1  10% 
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62.      Do  you  have  any  additional  comments?  Are  there  any  key  issues  regarding  providing  legal 
services  to  indigent  clients  about  which  we  have  failed  to  ask? 


Thank  you  again  for  taking  the  time  to  complete  this  survey. 
Your  assistance  is  invaluable  and  very  much  appreciated. 
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Committee  for  Public  Counsel  Services 

(CPCS) 


Survey  for  Trial  Court  Judges 


We  are  requesting  your  assistance  in 
completing  and  returning  this  survey  by: 

December  14, 1995 

If  you  have  any  questions,  please  call: 

Bruce  F.  Blaisdell,  Esq., 
Management  Consulting  Services 
Daniel  Dennis  &  Company 
(617)  262-9898 


For  your  convenience,  we  have  enclosed  a 
stamped,  self-addressed  envelope. 

-or- 

If  misplaced,  please  return  the  survey  to: 

Stephen  L.  Wands 
Daniel  Dennis  &  Company 
116  Huntington  Avenue 
Boston,  MA.  02116 
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We  would  like  to  take  this  opportunity  to  thank  you  in  advance  for  your 
willingness  to  participate  in  this  survey.  Your  cooperation  is  very  much 

appreciated. 

Please  note  that  there  is  a  space  for  additional  comments  regarding  any  issue  on  the  last  page. 

Before  proceeding,  please  supply  the  following  optional  information.  Do  not  complete  if  vou 
prefer  to  respond  anonymously. 

NAME  

TITLE  

OFFICE  PHONE  

OFFICE  ADDRESS  

45  Out  of  57  Trial  Court  Judges  Responded 
1 .       In  what  Department  of  the  Trial  Court  do  you  presently  preside? 


Responses  Percentage 

□  BOSTON  MUNICIPAL  COURT  4  9% 

□  DISTRICT  COURT  23  56% 

□  SUPERIOR  COURT  8  19% 

□  PROBATE  AND  FAMILY  COURT  3  7% 

□  JUVENILE  COURT  4  9% 

2.        Do  you  preside  in  a  civil  session  or  criminal  session? 

Responses  Percentage 

□  CIVIL  6  14% 

□  CRIMINAL  11  26% 
BOTH  24  57% 
NO  ANSWER                                        1  3% 
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3.  Do  you  preside  most  frequently  in  a  trial  session  or  in  an  administrative  session  (e.g.,  first 
session)  of  the  court? 

Responses  Percentage 

□  TRIAL  25  59% 

□  ADMINISTRATIVE  6  14% 
BOTH                                                10  24% 

4.  In  what  counties  do  you  sit  most  frequently?  


In  what  year  did  you  become  a  member  of  the  Massachusetts  Bar?  19_ 
In  what  year  did  you  become  a  member  of  the  judiciary?  19_ 


Have  you  previously  been  appointed  to  other  Departments  of  the  Trial  Court? 

Responses  Percentage 

□  YES  3  7% 

□  NO  39  93% 


If  YES,  what  other  departments? 

□  BOSTON  MUNICIPAL  COURT 

□  DISTRICT  COURT  2  66% 

□  SUPERIOR  COURT 
□probate  AND  FAMILY  COURT 

□juvenile  court 

HOUSING  1  34% 


8.        When  you  practiced  as  an  attorney,  did  you  serve  as  a  staff  attorney  for  CPCS  or  a 
predecessor  organization? 

Responses  Percentage 

□  YES  8  19% 

□  NO  36  81% 
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Did  you  serve  as  a  prosecutor? 

□yes 
□  no 


Responses  Percentage 


18 
24 


43% 
57% 


10.      Did  you  accept  appointments  as  a  private  attorney  to  provide  legal  services  to  indigent 
clients? 

Responses  Percentage 

□  YES  29  69% 

□  NO  13  31% 


11. 


12. 


Have  you  served  as  a  Member  of  the  Committee  for  Public  Counsel  Services? 

Responses  Percentage 

□  YES  4  9% 

□  NO  38  91% 

Approximately  what  percentage  of  the  indigent  parties  who  appear  in  your  courtroom  are 
non-English  speaking? 


□  0-5% 

□  6-15% 

□  16-25% 

□  MORE  THAN  25% 

□  DON'T  KNOW 


Responses 

8 
15 
12 

6 

1 


Percentage 
19% 
36% 
28% 
14% 
3% 
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13.      When  non-English  speaking  indigent  clients  appear  in  your  courtroom,  how  often  are  you 
able  to  appoint  attorneys  fluent  in  the  necessary  language? 


Response 

Percentage 

□always 

4 

19% 

□  usually 

5 

12% 

□  sometimes 

11 

26% 

□  rarely 

18 

43% 

□never 

3 

7% 

□no  opinion 

1 

3% 

14.      Are  interpreter  services  readily  available  in  your  courtroom? 

Responses  Percentage 

□  ALWAYS  8  19% 

□  USUALLY  25  60% 

□  SOMETIMES  6  14% 

□  RARELY  3  7% 

□never 
□no  opinion 


15.      In  your  opinion,  what  are  the  top  three  (3)  challenges  CPCS  faces  today? 
(9)  Caseloads 
(5)  Budget 
(5)  Training 

(4)  Quality  of  rep. 

(5)  Interpreters 
(3)  Scheduling 

(2)  Retaining  exp  attorneys 

(3)  Support  staff 
(2)  Funding 

(2)  Compensation 
(2)  Public  opinion 

or  DnO  OPINION 
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16.      Do  you  feel  that  there  is  adequate  dialogue  between  CPCS  and  the  judiciary  regarding  its 


mission  and  performance? 

Responses  Percentage 

□  STRONGLY  AGREE  2  5% 

□  AGREE  8  19% 

□  DISAGREE  20  47% 

□  STRONGLY  DISAGREE  4  9% 

□  NO  OPINION  7  17% 
NO  ANSWER  1  3% 


17.  Are  the  CPCS  staff  attorneys  appearing  in  your  courtroom  representing  indigent 
defendants  adequately  trained? 

Responses  Percentage 

□  ALWAYS                                           13  31% 

□  USUALLY                                          25  59% 

□  sometimes                           3  7% 
□rarely 

□never 

□  no  opinion                           1  3% 

18.  Are  the  private  court-appointed  attorneys  appearing  in  your  courtroom  representing 
indigent  defendants  adequately  trained? 

Responses  Percentage 

□  ALWAYS                                            2  5% 

□  USUALLY                                          22  58% 

□  SOMETIMES                                    13  31% 

□  RARELY                                           1  3% 

□nevero 

□  no  opinion                           1  3% 
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19.  Approximately  what  is  the  average  number  of  matters  involving  indigent  parties  which  are 
heard  in  your  courtroom  per  day? 

Responses  Percentage 

□  o-5  6  14% 

□  6-15  5  12% 

□  16-25  7  16% 

□  26-50  14  34% 

□  MORE  THAN  50 

20.  Generally,  do  CPCS  staff  attorneys  perform  more/same  amount/less  work  on  comparable 
cases  as  private  court-appointed  counsel? 

Responses  Percentage 

□  CPCS  STAFF  ATTORNEYS 

DO  MORE  22  54% 

□  CPCS  STAFF  ATTORNEYS 

DO  SAME  AMOUNT  9  22% 


□  CPCS  STAFF  ATTORNEYS  DO  LESS      4  9% 

□  NO  OPINION  7  16% 


21.      In  your  courtroom,  what  is  the  quality  of  representation  generally  provided  by  CPCS  staff 
attorneys  to  indigent  clients? 

Responses  Percentage 

□  EXCELLENT  14  .33% 

□  MORE  THAN  ADEQUATE  17  41% 

□  ADEQUATE  8  19% 
□less  THAN  ADEQUATE 

□poor 

□  no  opinion  3  7% 
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22.      How  frequently  do  you  see  CPCS  staff  attorneys  providing  poor  representation  to  indigent 
clients? 

Responses  Percentage 

□always 

□  USUALLY  1  2% 

□  SOMETIMES  8  19% 

□  RARELY  22  53% 

□  NEVER  9  21% 

□  NO  OPINION  2  5% 


23 .      In  your  opinion,  are  the  services  provided  by  CPCS  staff  attorneys  in  your  courtroom 
cost-effective? 

Responses  Percentage 

□  ALWAYS  9  21% 

□  USUALLY  11  27% 

□  SOMETIMES  6  14% 

□  RARELY  2  5% 

□  never 

□  no  opinion  13  31% 


NO  ANSWER  1  2% 


o 


24.      Please  rate  the  usual  performance  of  CPCS  staff  attorneys  in  your  courtroom  in  the 
following  areas: 


EXCELLENT 

MORE  THAN 

ADEQUATE 

LESS  THAN 

POOR 

ADEQUATE 

ADEQUATE 

Trial  preparation 

□ 

□ 

□ 

□ 

□ 

Trial  advocacy 

□ 

□ 

□ 

□ 

□ 

Written  pleadings 

□ 

□ 

□ 

□ 

□ 

Proper  demeanor 

□ 

□ 

□ 

□ 

□ 

Punctuality  and  timeliness 

□ 

□ 

□ 

□ 

□ 

Survey  for  Trial  Court  Judges 


Page  7 


25.      In  your  opinion,  what  are  the  three  (3)  most  inefficient/  ineffective  practices  by  CPCS  staff 
attorneys? 

(6)  Unec.  motions 

(5)  conflict  court  schedules 

(4)  Puntuality 

(2)  Unec.  bishop  motions 

(2)  Two  or  more  CPCS  in  court 
(4)  Client/attorney  availability 
(9)  No  answer 

(3)  None 
(No  opinion) 


26.      In  your  courtroom,  what  is  the  quality  of  representation  generally  provided  by  private 
court-appointed  attorneys  to  indigent  clients? 


Responses 


Percentage 


□excellent 

□  more  than  adequate 

□adequate 

□less  THAN  ADEQUATE 

□poor 
□no  opinion 


17 


19 


2 


4 


45% 


41% 


9% 


5% 


27.      How  frequently  do  you  see  private  court-appointed  attorneys  providing  poor 


representation  to  indigent  clients? 


Responses  Percentage 


□always 

□  USUALLY  4  9% 

□  SOMETIMES  22  53% 

□  RARELY  14  33% 

□  NEVER  2  5% 

□no  opinion 
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28.      In  your  opinion,  are  the  services  provided  by  private  court-appointed  attorneys  to  indigent 
clients  cost-effective? 

Responses  Percentage 

□  ALWAYS  2  5% 

□  USUALLY  19  46% 

□  sometimes  12  28% 
□rarely  0 

□  NEVER  1  2% 

□  NO  OPINION  8  19% 


29.      Please  rate  the  usual  performance  of  private  court-appointed  attorneys  in  your  courtroom 
in  the  following  areas: 


EXCELLENT 

MORE  THAN 

ADEQUATE 

LESS  THAN 

POOR 

ADEQUATE 

ADEQUATE 

Trial  preparation 

□ 

□ 

□ 

□ 

□ 

Trial  advocacy 

□ 

□ 

□ 

□ 

□ 

Written  pleadings 

□ 

□ 

□ 

□ 

□ 

Proper  demeanor 

□ 

□ 

□ 

□ 

□ 

Punctuality  and  timeliness 

□ 

□ 

□ 

□ 

□ 

30.      In  your  opinion,  what  are  the  three  (3)  most  inefficient/  ineffective  practices  by  private 
court-appointed  attorneys  representing  indigent  clients? 
(8)  Lack  of  preparation 
(6)  Lack  of  comm.  client/attn. 
(5)  Caseloads 
(4)  Unec.  motions 
(4)  Unec.  delays 
(3)  Punctuality 

(2)  None 

(3)  No  opinion 
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3 1 .      Are  you  familiar  with  standards  established  by  CPCS  for  the  training  of  private  attorneys 
representing  indigent  clients? 

Responses  Percentage 

□  YES  24  57% 

□  NO  18  43% 


32.      In  your  opinion,  are  the  standards  established  by  CPCS  for  the  training  of  private  court- 
appointed  attorneys  adequate  to  ensure  effective  representation  of  indigent  clients? 

Responses  Percentage 

□  YES  15  32% 

□  NO  7  16% 

□  DON'T  KNOW  20  48% 


33.  Are  you  familiar  with  standards  established  by  CPCS  for  the  training  of  CPCS  staff 
attorneys  representing  indigent  clients? 

Responses  Percentage 

□  YES  15  36% 

□  NO  27  64% 

34.  In  your  opinion,  are  the  standards  established  by  CPCS  for  the  training  of  CPCS  staff 
attorneys  adequate  to  ensure  effective  representation  of  indigent  clients? 

Responses  Percentage 

□  YES  18  43% 
□NO                                                    1  2% 

□  DON'T  KNOW  23  59% 

35.  Have  you  observed  private  court-appointed  attorneys  being  supervised  and/or  monitored? 

Responses  Percentage 

□  YES  13  31% 

□  NO  29  69% 


36.      Do  you  agree  that  the  practices  and  procedures  for  supervising  and  monitoring  private 
court-appointed  attorneys  are  effective? 
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Responses  Percentage 

□  STRONGLY  AGREE  1  2% 

□  AGREE  10  24% 

□  DISAGREE  9  21% 

□  STRONGLY  DISAGREE  6  14% 

□  NO  OPINION  16  39% 


37.      Have  you  observed  CPCS  staff  attorneys  being  supervised  and/or  monitored? 

Responses  Percentage 

□  YES  15  36% 

□  NO  27  64% 


38.      Do  you  agree  that  the  practices  and  procedi 
attorneys  are  effective? 

□  strongly  agree 
□agree 
□disagree 

□  strongly  disagree 

□no  OPINION 
NO  ANSWER 


for  supervising  and  monitoring  CPCS  staff 
Responses  Percentage 


2  5% 

12  28% 

4  9% 

1  2% 

22  54% 

1  2% 
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39.      Has  CPCS  established  procedures  for  submission  of  comments  by  judges  regarding 
performance  of  counsel? 

Responses  Percentage 

□  YES  4  9% 

□  NO  22  54%% 

□  DON'T  KNOW 


If  YES,  are  they  adequate? 

□  YES  2  50% 

□  NO  2  50% 


If  NO,  please  explain. 


40.      Have  you  ever  made  an  official  complaint  about  the  quality  of  legal  services  provided  to 
indigent  clients  by  an  attorney? 

Responses  Percentage 

□  YES  8  19% 

□  NO  34  81% 


If  YES,  were  you  satisfied  with  the  result? 

□  YES  3  37% 

□  NO  5  63% 

□  DON'T  know  result 

If  NO,  why  not?  
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41 .      Have  you  ever  made  an  unofficial  complaint  about  the  quality  of  legal  services  provided  to 
indigent  clients  by  an  attorney? 

Responses  Percentage 

□  YES  14  33% 

□  NO  28  67% 

If  YES,  were  you  satisfied  with  the  result? 

□  YES  6  44% 

□  NO  4  28% 

□  DON'T  KNOW  RESULT  4  28% 


If  NO,  why  not?_ 


42.      In  your  opinion,  do  some  of  the  private  court-appointed  attorneys  appearing  before  you 
have  caseloads  which  are  too  demanding? 

Responses  Percentage 

□  YES  26  62 

□  NO  11  26% 

□  NO  OPINION  5  12% 


43.      In  your  opinion,  do  some  of  the  CPCS  staff  attorneys  appearing  before  you  have  caseloads 
which  are  too  demanding? 

Responses  Percentage 

□  YES  15  36% 

□  NO  15  36% 

□  NO  OPINION  12  28% 


44.      In  your  opinion,  is  the  process  for  establishing  a  list  of  private  attorneys  eligible  to 
represent  indigent  clients  administered  fairly? 

Responses  Percentage 

□  YES  16  38% 

□  NO  6  14% 

□  DON'T  KNOW  20  48% 
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45.      As  a  result  of  the  relationship  between  CPCS  and  Bar  Advocacy  Programs,  is  effective 
representation  to  indigent  clients  readily  available  in  your  courtroom? 

Responses  Percentage 


□  ALWAYS  8  19% 

□  USUALLY  24  58% 

□  SOMETIMES  4  9% 

□  RARELY  2  5% 

□never 

□  no  opinion  3  7% 
no  answer  1  2% 


If  SOMETIMES,  RARELY,  or  NEVER,  what  are  the  three  (3)  primary  reasons  for  your 
dissatisfaction? 

1)   

2)   

3)  

46.      Should  private  attorneys  be  required  to  go  through  initial  training  to  qualify  to  represent 
indigent  clients? 

Responses  Percentage 


□  STRONGLY  AGREE  25  63% 

□  AGREE  12  28% 

□  DISAGREE  1  2% 

□  STRONGLY  DISAGREE  2  5% 

□  NO  OPINION  1  2% 
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47.      If  you  preside  in  criminal  sessions,  how  frequently  do  you  have  occasion  to  make 

determinations  that  you  are  not  going  to  appoint  counsel  to  indigent  defendants  because 
incarceration  is  unlikely? 

Responses  Percentage 


□daily 

14 

34% 

□weekly 

4 

9% 

□occasionally 

3 

7% 

□rarely 

8 

19% 

□never 

10 

24% 

□no  opinion 

NO  ANSWER 

3 

7% 

48.      In  your  opinion,  is  not  appointing  counsel  for  indigent  defendants  in  criminal  cases  cost- 
effective? 

Responses  Percentage 


□always 

5 

12% 

□usually 

14 

33% 

□  sometimes 

7 

17% 

□rarely 

5 

12% 

□never 

3 

7% 

□no  opinion 

3 

7% 

NO  ANSWER 

3 

7% 

Please  explain: 


49.      Are  you  aware  of  an  option  to  handle  some  criminal  offenses  as  civil  infractions? 

Responses  Percentage 

□  YES  35  83% 

□  NO  7  17% 
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50.      Has  the  practice  of  handling  criminal  offenses  as  civil  infractions  been  used  in  your  court? 

Responses  Percentage 

□  YES  12  28% 

□  NO  30  72% 

If  YES,  how  frequently? 

□  0-5 /MONTH  10  83% 

□  1-5  /WEEK 

□  1-5  /DAY 

□  MORE  THAN  5  /DAY  2  17% 


5 1 .      Does  the  process  of  determining  and  verifying  indigency  for  appointment  of  counsel  work 


effectively  in  your  courtroom? 

Responses  Percentage 

□  ALWAYS  4  9% 

□  USUALLY  18  44% 

□  SOMETIMES  12  18% 

□  RARELY  3  7% 

□  NEVER  2  5% 

□  NO  OPINION  3  7% 


52.      Does  the  process  of  determining  indigency  for  approval  of  additional  costs  (e.g., 
investigators,  experts,  interpreters)  work  effectively  in  your  courtroom? 


Responses 

Percentage 

□always 

6 

14% 

□usually 

14 

34% 

□  sometimes 

9 

21% 

□rarely 

10 

24% 

□never 

1 

2% 

□no  opinion 

2 

5% 
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53.      When  determining  indigency,  upon  what  information  do  you  rely? 
Please  check  all  that  apply. 

Responses  Percentage 


□  AFFIDAVIT  OF  ATTORNEY  9  21% 

□recommendation  OF 

PROBATION  OFFICER  37  48% 

□  QUESTIONING  PARTY  2  5% 

□  OBSERVING  PARTY  8  19% 

□  OTHER     Financial  Statement  3  7% 


54.      Do  the  probation  officers  in  your  courtroom  accurately  and  thoroughly  assess  indigency 
before  making  recommendations  to  you  for  appointment  of  counsel? 

Responses  Percentage 


□always 

6 

14% 

□usually 

22 

54% 

□  sometimes 

6 

14% 

□rarely 

5 

12% 

□never 

1 

2% 

□no  opinion 

1 

2% 

NO  ANSWER 

1 

2% 

55.      Do  the  probation  officers  in  your  courtroom  accurately  and  thoroughly  assess  indigency 
before  making  recommendations  to  you  for  approving  additional  costs  (e.g.,  investigators, 
experts,  interpreters)1? 


□always 

Responses 

Percentage 

3 

7% 

□usually 

8 

19% 

□sometimes 

6 

14% 

□rarely 

10 

24% 

□never 

11 

26% 

□no  opinion 

2 

5% 

no  answer 

2 

5% 
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56.      How  often  do  you  make  a  determination  on  appointment  of  counsel  for  indigent  clients 
that  is  different  from  that  recommended  by  a  probation  officer? 

Responses  Percentage 


□  DAILY  4  9% 

□  WEEKLY  3  7% 

□  SOMETIMES  15  37% 

□  RARELY  14  33% 

□  NEVER  3  7% 

□  NO  OPINION  1  2% 
NO  ANSWER  2  5% 


57.  What  are  the  top  three  (3)  actions  which  could  be  taken  to  improve  the  effectiveness  of 
determining  indigency? 

(4)  Tax  forms 

(5)  Verification 
(4)  Investigation 
(11)  No  answer 

58.  How  often  do  you  determine  that  a  party  is  indigent  but  able  to  contribute? 


Responses 

Percentage 

□daily 

20 

48% 

□weekly 

5 

12% 

□  sometimes 

10 

24% 

□rarely 

6 

14% 

□never 

1 

2% 

□no  opinion 
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59.      How  often  do  you  assess  fees  in  addition  to  the  statutory  fee  to  indigent  parties  to  offset 
the  cost  of  their  legal  representation? 


Responses 

Percentage 

□daily 

11 

28% 

□weekly 

4 

9% 

□  sometimes 

11 

26% 

□rarely 

9 

21% 

□never 

6 

14% 

□no  opinion 

1 

2% 

60.      When  you  assess  additional  fees  to  indigent  clients  to  offset  the  cost  of  legal 
representation,  what  standards  or  guidelines  do  you  follow? 

Responses 


Please  check  all  that  apply. 

□  RECOMMENDATION  OF  PROBATION  OFFICER  28 

□  OBSERVATIONS  OF  INDIGENT  PARTY  15 

□  QUESTIONING  INDIGENT  PARTY  24 

□  ABILITY  TO  POST  BAIL  5 

□  OTHER    financial  statements  

NO  ANSWER  7 


61.      In  your  opinion,  is  the  availability  of  additional  resources  (e.g.,  investigators,  interpreters, 
experts)  to  attorneys  representing  indigent  clients  adequate? 

Responses  Percentage 


□  ALWAYS  3  7% 

□  USUALLY  31  74% 

□  SOMETIMES  4  9% 

□  RARELY  2  5% 

□never 

□  no  opinion  2  5% 
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62.      Do  you  agree  that  these  resources  are  equally  available  to  CPCS  staff  attorneys  and 


private  court-appointed  attorneys? 

□  strongly  agree 
□agree 
□disagree 

□  strongly  disagree 

□no  OPINION 


Responses 

10 

17 

10 

1 

4 


Percentage 
24% 
41% 
24% 

2% 

9% 


63.      How  frequently  are  requests  for  costs  for  such  resources  made  in  your  courtroom? 


□daily 

□weekly 

□sometimes 

□rarely 

□never 

□no  opinion 


Responses 

7 
11 
21 

3 


Percentage 
17% 
26% 
50% 
7% 


64.      How  frequently  do  you  approve  requests  for  such  resources? 


□always 
□usually 

□  sometimes 
□rarely 
□never 

□  no  opinion 


Responses 

4 
29 

6 

1 


Percentage 

9% 
73% 
14% 

2% 


2% 
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65.      Are  the  requests  for  these  resources  increasing/decreasing? 

Responses  Percentage 

d  increase  26  62% 

□decrease 

□  SAME  16  38% 


If  INCREASE  or  DECREASE,  what  are  the  three  (3)  primary  reasons  for  the  change? 


1)   

2)   

3)   

66.      Do  you  believe  that  CPCS  should  establish  additional  procedures  for  obtaining  feedback 
from  courts? 

Responses  Percentage 


□  STRONGLY  AGREE  16  38% 

□  AGREE  19  45% 

□  DISAGREE  1  2% 

□  STRONGLY  DISAGREE  1  2% 

□  NO  OPINION  4  11% 
NO  ANSWER  1  2% 


Do  you  have  any  additional  comments?  Are  there  any  key  issues  regarding  providing  legal 
services  to  indigent  clients  about  which  we  have  failed  to  ask? 


Thank  you  again  for  taking  the  time  to  complete  this  survey. 
Your  assistance  is  invaluable  and  very  much  appreciated. 
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Committee  for  Public  Counsel  Services 

(CPCS) 

Survey  for  CPCS  Staff Attorneys 


We  are  requesting  your  assistance  in 
completing  and  returning  this  survey  by: 

December  14, 1995 


If  you  have  any  questions,  please  call: 

Bruce  F.  Blaisdell,  Esq., 
Management  Consulting  Services 
Daniel  Dennis  &  Company 
(617)  262-9898 


For  your  convenience,  we  have  enclosed  a 
stamped,  self-addressed  envelope. 

-or- 

If  misplaced,  please  return  the  survey  to: 

Stephen  L.  Wands 
Daniel  Dennis  &  Company 
116  Huntington  Avenue 
Boston,  MA.  02116 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


We  would  like  to  take  this  opportunity  to  thank  you  in  advance  for  your 
willingness  to  participate  in  this  survey.  Your  cooperation  is  very  much 

appreciated 

Before  proceeding,  please  supply  the  following  optional  information.  Do  not  complete  if  you 
prefer  to  respond  anonymously. 

NAME  

TITLE  FIRM  

ADDRESS  

 PHONE  


 14  out  of  23  CPCS  Staff  Attorneys  Responded 

1 .  In  what  counties  do  you  practice?  

2.  What  type  of  cases  do  you  handle  for  indigent  clients? 
Please  check  all  that  apply. 

□district  court  criminal  defense 

□  superior  court  criminal  defense 

□  murder 

□  mental  health 

□  child  and  family  law 

□  juvenile  criminal  defense3 

□  other 

3 .  In  what  year  did  you  become  a  member  of  the  Bar?  1 9 


Responses 
10 
11 
7 
3 
2 
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How  many  years  of  litigation  experience  do  you  have? 

Responses 

□  o-2  YRS  1 

□  3-5  YRS  3 

□  5-10  YRS  3 

□  MORE  THAN  10  7 


Percentage 

8% 
21% 
21% 
50% 


When  you  first  began  to  receive  assignments  to  represent  indigent  clients,  how  many  years 
of  litigation  experience  did  you  have? 

Responses 

□  o-2  YRS  12 

□  3-5  YRS  1 

□  5-10  YRS  1 

□  MORE  THAN  10 


Percentage 
86% 

7% 

7% 


How  long  have  you  been  employed  as  a  staff  attorney  for  CPCS  or  a  predecessor 
organization?  


7.       Have  you  ever  served  as  a  prosecutor? 

□yes 
□no 


Responses  Percentage 

1  7% 
13  93% 


Approximately  what  percentage  of  your  indigent  clients  are  non-English  speaking? 


□  0-5% 

□  6-15% 

□  16-25% 

□  MORE  THAN  25% 

□  DON'T  KNOW 


Responses 
6 
4 
1 
2 
2 


Percentage 
43% 
29% 
7% 
14% 
14% 


Are  you  fluent  in  any  other  languages? 


Responses  Percentage 
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□yes 
□no 


2 
12 


14% 
86% 


If  YES,  what  languages?. 


10.      When  you  represent  non-English  speaking  clients,  are  interpreter  services  readily  available 
to  you  in  court? 

Responses 

□  ALWAYS  4 

□  USUALLY  6 

□  sometimes  4 
□rarely 
□never 

□  no  opinion 


Percentage 
29% 
42% 
29% 


1 1 .      When  you  represent  non-English  speaking  clients,  are  interpreter  services  readily  available 
to  you  out  of  court? 


Responses  Percentage 


□always 

1 

7.2% 

□usually 

6 

4.29% 

□  sometimes 

4 

28.5% 

□rarely 

3 

21.4% 

□never 

□  NO  OPINION 
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12.      In  your  opinion,  what  are  the  top  three  (3)  challenges  CPCS  faces  today? 
(7)  Inadequate  resources 
(5)  Quality  Representation 
(4)  Compensation 
(4)  Funding 
(3)  Public  opinion 
(3)  Caseloads 


13.      What  do  you  see  as  the  primary  mission  of  CPCS?_ 
(14)  Quality  representation  for  indigent  clients 


14.      Have  you  seen  a  written  mission  statement  for  CPCS? 

Responses 

□  YES  4 
□no  10 


Percentage 

28.5% 

71.5% 


15.      Have  CPCS  management  set  goals  for  the  efforts,  operations,  outputs,  and  outcomes  of 
the  program  of  providing  legal  services  to  indigent  clients? 

Responses  Percentage 

□  YES  13  92.8 

□no,  and  should 

□  no,  not  needed  1  7.2% 

If  NO,  proceed  to  question  #18. 


16.      Are  these  goals  in  written  form? 

□yes 
□no 


Responses  Percentage 
8  57.2% 
6  42.8% 
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17.  Are  these  goals  adequate  to  ensure  effective  representation  of  indigent  clients? 

Responses  Percentage 

□  ALWAYS  5  35.7% 

□  USUALLY  6  42.8% 

□  sometimes  2  14.3 
□rarely 

□never 
□no  opinion 
no  answer  1  7.2% 

18.  In  your  office  or  elsewhere,  do  you  have  access  to  computer-assisted  legal  research 
programs? 

Responses  Percentage 

□  YES  11  78.6% 

□  NO  3  21.4% 

If  YES,  which  of  the  following  are  available?  (please  check  all  that  apply) 

□  WESTLAW 

□  LEXUS 

□  CD-ROM  10 

□  CASE  TRACKING  DATA  6 
PROGRAM 

□  OTHER         (1)  law  library  .(2)  in-house  briefs  

19.  Do  you  have  access  to  computer  programs  which  assist  in  the  preparation  of  legal 
documents  (e.g.  cite  checking,  preparation  of  Tables  of  Authorities)? 

Responses  Percentage 

□  YES  6  43% 

□  NO  8  57% 

20.  Are  the  training  programs  and  materials  made  available  to  you  by  CPCS  sufficient? 

Responses  Percentage 

□  YES  8  57% 

□  NO  6  43% 
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21.      Do  you  receive  periodic  written  training  updates? 

□always 
□usually 
□  sometimes 
□rarely 
□never 
□no  opinion 


Responses 
12 

1 

1 


Percentage 
86% 

7% 

7% 


22.      Are  the  written  training  updates  pertinent  and  helpful? 

Responses 

□  ALWAYS  12 

□  usually  1 

□  sometimes  1 

□  rarely 
□never 
□no  opinion 


Percentage 
86% 

7% 

7% 


23 .      Do  you  have  a  Continuing  Legal  Education  requirement  which  you  must  meet? 

Responses  Percentage 

□  YES  2  14% 

□  NO  12  86% 

If  NO,  proceed  to  question  #26. 


If  YES,  what  is  it?. 


24.      Have  you  met  this  requirement? 

□yes 
□no 


Responses  Percentage 
2  100% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


25.      Is  this  requirement  monitored  effectively? 

Responses  Percentage 
□  YES  2  100% 

□no 


26.      Approximately  what  is  your  current  caseload  of  indigent  clients? 

DISTRICT  COURT   

SUPERIOR  COURT  (not  murder)   

MURDER   

CRIMINAL  APPEALS   

CHILD  AND  FAMILY  CASES   

MENTAL  HEALTH  CASES   

OTHER    


27.      Approximately  what  is  your  caseload  per  year  of  indigent  clients? 

DISTRICT  COURT   

SUPERIOR  COURT  (not  murder)   

MURDER   

CRIMINAL  APPEALS   

CHILD  AND  FAMILY  CASES   

MENTAL  HEALTH  CASES   

OTHER    
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


28.      Are  procedures  in  place  for  monitoring  your  caseload? 

Responses  Percentage 

□  YES  10  72% 

□  NO  2  14% 

□  DON'T  KNOW  2  14% 


If  YES,  are  caseload  monitoring  procedures  effective? 

□  ALWAYS  1  7% 

□  USUALLY  8  57% 

□  sometimes  1  7% 
□rarely 

□never 

□  no  opinion  1  7% 
no  answer  3  22% 


o 

'o 


29.      What  are  the  top  three  (3)  problems  you  experience  in  managing  your  caseload  of  indigent 
clients? 

(9)  Lack  of  resources 

(6)  Time  management/constraints 

(3)  Lack  support  staff 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEBrOR  PUBLIC  COUNSEL  SERVICES 


30.      Do  you  believe  additional  resources  from  CPCS  would  make  a  quantitative  or  qualitative 
difference? 

Responses  Percentage 

□  STRONGLY  AGREE  11  79% 

□  AGREE  2  14% 

□disagree 

□  strongly  disagree 

□  no  opinion  1  7% 

What  are  your  top  three  (3)  needs  for  additional  resources? 
(9)  Computer  research/capabilities 
(8)  Added  resources 
(7)  Added  support  staff 
(3)  Increased  Compensation 


31.      In  your  opinion,  what  is  the  quality  of  representation  generally  provided  by  CPCS  staff 
attorneys  to  indigent  clients? 

Responses  Percentage 

□  excellent  11  79% 

□  more  than  adequate  3  21% 
□adequate 

□less  THAN  ADEQUATE 

□poor 

□  no  opinion 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


32.      How  frequently  do  you  see  CPCS  staff  attorneys  providing  poor  representation  to  indigent 
clients? 

Responses  Percentage 


□  DAILY  1  7% 

□  WEEKLY  1  7% 

□  SOMETIMES  1  7% 

□  RARELY  5  36% 

□  NEVER  6  43% 

□no  opinion 


33.      Have  you  ever  made  an  official  complaint  against  a  CPCS  staff  attorney  for  providing 
poor  representation  to  indigent  clients? 

Responses  Percentage 

□  YES  1  7% 

□  NO  13  93% 


If  YES,  were  you  satisfied  with  the  result? 

□yes  1  100% 

□no 

IF  NO,  why  not?  
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


34.      Have  you  ever  made  an  unofficial  complaint  against  a  CPCS  staff  attorney  for  providing 
poor  representation  to  indigent  clients? 

Responses  Percentage 

□  YES  3  22% 

□  NO  11  78% 

If  YES,  were  you  satisfied  with  the  result? 

□  YES  3  100% 

□no 


35.      In  your  opinion,  do  CPCS  staff  attorneys  generally  perform  the  same/more/less  amount  of 
work  on  comparable  cases  as  private  court-appointed  attorneys? 

Responses  Percentage 

□  same 

□  MORE  13  93% 

□less 

□no  opinion 
no  answer  1  7% 


36.      In  your  opinion,  what  are  the  three  (3)  most  inefficient  or  ineffective  practices  by  CPCS 
staff  attorneys? 

(4)  Lack  support  staff 

(2)  Caseloads 

(2)  Time  management 
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37.      Do  you  agree  that  the  practices  and  proced 
attorneys  are  effective? 

□  strongly  agree 
□agree 
□disagree 

□  strongly  disagree 

□no  OPINION 
NO  ANSWER 


for  supervising  and  monitoring  CPCS  staff 

Responses  Percentage 
5 
6 

1  7% 

1  7% 

1  7% 


38.      In  your  opinion,  what  is  the  quality  of  representation  generally  provided  by  private  court- 
appointed  attorneys  to  indigent  clients? 

Responses  Percentage 

□excellent 

□  more  than  adequate  2  15% 


□  adequate  7  54% 

□  less  than  adequate  4  15% 
□poor 

□no  OPINION 
NO  ANSWER  1  7% 

39.      In  your  opinion,  how  frequently  do  you  see  private  court-appointed  attorneys  providing 
poor  representation  to  indigent  clients? 

Responses  Percentage 

□  DAILY  3  22% 

□  WEEKLY  4  29% 

□  SOMETIMES  5  36% 

□  RARELY  2  14% 

□never 
□no  opinion 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


40.      Have  you  ever  made  an  official  complaint  against  a  private  court-appointed  attorney  for 
providing  poor  representation  to  indigent  clients? 

Responses  Percentage 

□  YES  4  28% 

□  NO  10  72% 


If  YES,  were  you  satisfied  with  the  result? 

□  YES  1  25% 

□  NO  3  75% 


IF  NO,  why  not?_ 


41 .      Have  you  ever  made  an  unofficial  complaint  against  a  private  court-appointed  attorney  for 
providing  poor  representation  to  indigent  clients? 

Responses  Percentage 

□  YES  6  43% 

□  NO  8  57% 

If  YES,  were  you  satisfied  with  the  result? 

□  YES  3  50% 

□  NO  1  2% 
NO  ANSWER  2 

IF  NO,  why  not?  


42.      In  your  opinion,  what  are  the  three  (3)  most  inefficient  or  ineffective  practices  by  private 
court-appointed  attorneys? 

(6)  Lack  of  contact  with  clients 
(5)  Inadequate  Preparation 
(3)  Premature  pleading 
(2)  Inadequate  knowledge  of  law 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


43.      In  your  opinion,  are  the  practices  and  procedures  for  supervising  and  monitoring  private 


court-appointed  attorneys  effective? 

□always 

□  usually 

□  sometimes 
□rarely 
□never 
□no  opinion 


Responses  Percentage 


15% 
28% 
43% 

7% 
7% 


44.      Is  mentoring  by  more  experienced  attorneys  readily  available  to  you? 

Responses  Percentage 

□  YES  13  93 

□  NO  1  7% 


45.      Do  you  receive  adequate  supervision  and  direction? 

□always 

□  usually 

□  sometimes 
□rarely 
□never 
□no  opinion 


Responses 
8 
4 
2 


Percentage 
57% 
29% 
14% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


46.      Do  procedures  for  hiring,  promoting,  and  determining  pay  levels  established  by  CPCS 
management  take  into  account  considerations  of  gender,  race,  and  years  of  experience? 

Responses  Percentage 


□always 

□usually 

2 

14% 

□sometimes 

4 

29% 

□rarely 

1 

7% 

□never 

1 

7% 

□no  opinion 

5 

36% 

NO  ANSWER 

1 

7% 

47.      Does  the  process  of  determining  and  verifying  indigence  work  effectively? 

Responses  Percentage 

□always 

□  USUALLY  10  72% 

□  SOMETIMES  2  14% 

□  RARELY  1  7% 

□never 

□  no  opinion  1  7% 


48.      In  your  opinion,  approximately  what  percentage  of  clients  whom  you  have  been  assigned 
to  represent  were  not  indigent? 

Responses  Percentage 

□  o-5%  10  72% 

□  6-10%  1  7% 

□  11-15%  3  21% 

□  16-20% 

□  more  than  20% 
□no  opinion 


Survey  for  CPCS  Staff  Attorneys 


Page  15 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


49.      Do  the  probation  officers  in  courts  perform  their  function  in  recommending  determinations 
of  indigency  effectively? 

Responses  Percentage 


□always 

2 

14% 

□usually 

8 

58% 

□  sometimes 

1 

7% 

□rarely 

2 

14% 

□never 

□no  opinion 

1 

7% 

50.      Do  judges  perform  their  function  in  determining  indigency  effectively? 


Responses  Percentage 

□always 

□  USUALLY  3  21% 

□  SOMETIMES  2  14% 

□  RARELY  2  14% 

□  NEVER  1  7% 

□  NO  OPINION  3  22% 


5 1 .      Are  there  certain  courts  in  which  the  practice  in  this  area  is  done  particularly  well  or 
poorly? 

Responses  Percentage 

□  YES  6  43% 

□  NO  2  14% 


□  NO  OPINION  6  43% 


0 


If  YES,  what  are  they  and  why? 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


52.      Have  you  observed  judges  make  determinations  that  they  are  not  going  to 

appoint  counsel  to  indigent  criminal  defendants  because  incarceration  is  unlikely? 

Responses  Percentage 

□  YES  12  86% 

□  NO  2  14% 


53.      Do  you  agree  that  not  appointing  counsel  to  indigent  clients  in  criminal  cases  is  cost- 
effective  to  the  criminal  justice  system? 

Responses  Percentage 

□  STRONGLY  AGREE 

□  AGREE  3  21% 

□  DISAGREE  6  43% 

□  STRONGLY  DISAGREE  5  36% 

□  NO  OPINION 


54.      What  are  the  top  three  (3)  concerns  of  CPCS  staff  attorneys? 
(13)  Compensation 
(4)  Resources 

(3)  Opportunity  for  advance/job  security 
(2)  Support  staff 
(2)  Caseloads 
(2)  Lack  of  Policy 


55.      What  recommendations  do  you  have  for  actions  to  address  these  concerns? 
(6)  Pay  increase 

(5)  Develop  personnel  procedures 
(3)  Develop  policy  committee 

(2)  Funding 

(3)  More  support  staff 
(2)  Increase  resources 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


56.  Are  additional  resources  available  to  CPCS  staff  attorneys  from  CPCS  to  provide  services 
to  the  indigent  (e.g.,  investigators,  interpreters,  social  workers,  process  servers,  research 
support,  advice  on  appellate  matters)? 

Responses 

□always  1 

□  USUALLY  4 

□  SOMETIMES  6 

□  RARELY  3 

□never 
□no  opinion 


Percentage 

7% 
29% 
43% 
21% 


57.      Do  you  agree  those  resources  are  equally  available  to  CPCS  staff  attorneys  and  private 


court-appointed  attorneys? 

□  strongly  agree 
□agree 
□disagree 

□  strongly  disagree 

□no  OPINION 


Responses 
1 
3 
6 
2 
2 


Percentage 

7% 

22% 

43% 

14% 

14% 


58.      Has  CPCS  established  procedures  for  reviewing  and  resolving  complaints  from  clients 


about  the  representation  they  have  received? 

□yes 
□no 

□  don't  know 


Responses 
9 
1 
4 


Percentage 
64% 
7% 
29% 


59.      Is  there  a  formal  written  complaint  procedure? 

□yes 
□no 

□  don't  know 


Responses 
3 
2 
9 


Percentage 
22% 
14% 
64% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


60.      Are  the  established  complaint  procedures  effective? 

□always 
□usually 
□  sometimes 
□rarely 
□never 
□no  opinion 
no  answer 


Responses 
1 
5 


6 
2 


Percentage 

7% 

36% 


43% 
14% 


61 .      Is  there  a  written  job  description  for  your  position? 

□yes 
□no 

□  don't  know 


Responses 
7 
3 
4 


Percentage 
50% 
22% 
28% 


If  YES,  please  attach  a  copy  if  available. 


62.      Who  supervises  your  performance?. 


63 .      Have  you  had  a  formal  performance  evaluation  in  the  past  year? 

Responses 

□  YES  8 

□  NO  6 


Percentage 

57% 

43% 


64.      Is  there  a  written  report  of  that  evaluation? 

□yes 
□no 

□  don't  know 
no  answer 


Responses 
7 
2 
2 
3 


Percentage 

50% 

14% 

14% 

22% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


65.      Do  you  have  any  additional  comments?  Are  there  any  key  issues  regarding  providing  legal 
services  to  indigent  clients  about  which  we  have  failed  to  ask? 


Thank  you  again  for  taking  the  time  to  complete  this  survey. 
Your  assistance  is  invaluable  and  very  much  appreciated. 
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Performance  Review  of  the 
Committee  for  Public  Counsel  Services 

(CPCS) 


Survey  for  Private  Attorneys 


We  are  requesting  your  assistance  in 
completing  and  returning  this  survey  by: 

December  18, 1995 


If  you  have  any  questions,  please  call: 

Bruce  F.  Blaisdell,  Esq., 
Management  Consulting  Services 
Daniel  Dennis  &  Company 
(617)  262-9898 


For  your  convenience,  we  have  enclosed  a 
stamped,  self-addressed  envelope, 
-or- 

If  misplaced,  please  return  the  survey  to: 

Stephen  L.  Wands 
Daniel  Dennis  &  Company 
116  Huntington  Avenue 
Boston,  MA.  02116 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


We  would  like  to  take  this  opportunity  to  thank  you  in  advance  for  your 
willingness  to  participate  in  this  survey.  Your  cooperation  is  very  much 

appreciated 

Before  proceeding,  please  supply  the  following  optional  information.  Do  not  complete  if  you 
prefer  to  respond  anonymously. 

NAME  

TITLE  FIRM  

ADDRESS  

 PHONE  


139  Out  of  271  Private  Attorneys  Responded 

1 .       In  what  counties  do  you  practice? 
(24)  Essex 
(4)  Berkshire 
(42)  Suffolk 

(12)  Bristol 
(48)  Middlesex 
(11)  Worcester 

(13)  Plymouth 
(16)  Hampden 
(7)  Hampshire} 
(6)  Franklin 
(24)  Norfolk 

(3)  All 

(4)  No  Answer 
(4)  Barnstable 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


2.  What  type  of  cases  do  you  handle  for  indigent  clients? 
Please  check  all  that  apply. 

Responses 

□  DISTRICT  COURT  CRIMINAL 
DEFENSE 

□  superior  COURT 
criminal  defense 

□murder 

□  mental  health 

□  child  and  family  law 
□juvenile  CRIMINAL  DEFENSE 

□other 

3 .  In  what  year  did  you  become  a  member  of  the  Bar?  1 9 


81 

23 
11 
26 
60 
56 


4.       How  many  years  of  litigation  experience  do  you  have? 


Responses 

Percentage 

□  o-2  YRS 

18 

14% 

□  3-5  YRS 

16 

12% 

□  5-10  YRS 

31 

23% 

□  MORE  THAN  10 

66 

49% 

NO  ANSWER 

3 

2% 

When  you  first  began  to  receive  assignments  to  represent  indigent  clients,  how  many  years 
of  litigation  experience  did  you  have? 

Responses  Percentage 

□  0-2  YRS                                             81  60% 

□  3-5  YRS                                             18  14% 

□  5-10  YRS                                            20  75% 

□  MORE  THAN  10                                  13  9% 


NO  ANSWER  3  2°/« 


o 
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Did  you  serve  as  a  staff  attorney  for  CPCS  or  a  predecessor  organization? 

Responses  Percentage 

□  YES  5  4% 

□  NO  129  96% 


Have  you  ever  served  as  a  prosecutor? 

□yes 
□no 


Responses 
21 
113 


Percentage 

16% 

84% 


Have  you  ever  served  as  a  member  of  the  Committee  for  Public  Counsel  Services? 

Responses  Percentage 

□  YES  6  4% 

□  NO  128  96% 


What  is  your  normal  hourly  billing  rate  for  non-appointed  cases? 

$  /hour  for  (type  of  case) 

$  /hour  for  (type  of  case) 


10.      What  is  your  total  (approximate)  annual  income  from  the  practice  of  law? 


Responses  Percentage 

□  LESS  THAN  $30,000  15  15 

□  $30,001-550,000  41  31% 

□  $50,001-$70,000  26  21% 

□  $70,001-$90,000  7  5% 

□  MORE  THAN  $90,000  13  5% 

□  PREFER  NOT  TO  RESPOND  18  2 1  % 
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1 1 .      What  is  your  total  (approximate)  annual  income  from  representing  indigent  clients? 

Responses  Percentage 

□  $0-$10,000 

□  $10,001-520,000  41  32% 

□  $20,001-530,000  26  20% 

□  $30,001-540,000  7  05% 

□  $40,001-550,000  18  14% 

□  MORE  THAN  $50,000  13 

□  DON'T  KNOW  24  18% 


12.      What  percentage  of  your  overall  practice  involves  representing  indigent  clients? 


Responses 

Percentage 

□  0-25% 

49 

36% 

□  26-50% 

31 

23% 

□  51-75% 

24 

18% 

□  76-100% 

26 

20% 

□  DON'T  KNOW 

2 

2% 

NO  ANSWER 

1 

1% 

13.      Approximately  what  percentage  of  your  indigent  clients  are  non-English  speaking? 


Response  Percentage 

□  0-5%  80  59% 

□  6-15%  29  22% 

□  16-25%  11  8% 

□  MORE  THAN  25%  5  4% 

□  DON'T  KNOW  6  5% 
NO  ANSWER  3  2% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


14.      Are  you  fluent  in  any  other  languages? 

Responses  Percentage 

□  YES                                                     8  6% 

□  NO                                                    126  94% 

If  YES,  what  languages?  


15.      When  you  represent  non-English  speaking  clients,  are  interpreter  services  readily  available 
to  you  in  court? 

Responses  Percentage 


□always 

25 

19% 

□usually 

60 

475 

□sometimes 

22 

165 

□rarely 

6 

4% 

□never 

5 

3% 

□no  opinion 

9 

7% 

NO  ANSWER 

6 

4% 

16.      When  you  represent  non-English  speaking  clients,  are  interpreter  services  readily  available 


to  you  out  of  court? 

Responses  Percentage 

□  ALWAYS  11  8% 

□  USUALLY  27  20% 

□  SOMETIMES  18  13% 

□  RARELY  29  22% 

□  NEVER  20  15% 

□  NO  OPINION  25  19% 
NO  ANSWER  4  3% 
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17.      Do  CPCS  staff  attorneys  and/or  CPCS  as  an  organization  provide  adequate  support  for 
private  court-appointed  attorneys  representing  indigent  clients? 


Responses 

Percentage 

□always 

27 

22% 

□usually 

51 

38% 

□  SOMETIMES 

19 

14% 

□rarely 

13 

10% 

□never 

10 

7% 

□no  opinion 

12 

9% 

18.      Are  the  procedures  employed  by  CPCS  to  audit,  review,  adjust,  and  pay  bills  submitted  by 
private  attorneys  for  legal  services  accurate? 

Responses  Percentage 

□  ALWAYS                                           30  22% 

□  USUALLY                                          71  53% 

□  SOMETIMES                                      12  9% 

□  RARELY                                             3  3% 

□never 

□  no  opinion                          17  13% 


19.      Are  the  procedures  employed  by  CPCS  to  audit,  review,  adjust,  and  pay  bills  submitted  by 
private  attorneys  for  legal  services  timely? 

Responses  Percentage 


□always 

8 

6% 

□usually 

52 

38% 

□  sometimes 

53 

39% 

□rarely 

8 

7% 

□never 

6 

6% 

□  NO  OPINION 

4 

3% 

NO  ANSWER 

1 

1% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


20.  How  often  do  you  seek  support  from  CPCS  regarding  legal  research? 

Responses  Percentage 

□  ALWAYS  1  1% 

□usually  1  1% 

□  sometimes  36  27% 

□  RARELY  63  47% 

□  NEVER  32  24% 

□no  opinion 

21.  Do  you  have  ready  access  to  adequate  support  from  CPCS  regarding  legal  research 
materials? 

Responses  Percentage 

□  ALWAYS  18  13% 

□  USUALLY  30  22% 

□  SOMETIMES  26  19% 

□  RARELY  15  11% 

□  NEVER  11  8% 

□  NO  OPINION  22  27% 


22.      In  your  office  or  elsewhere,  do  you  have  access  to  computer-assisted  legal  research 
programs? 

Responses  Percentage 

□  YES  82  54% 

□  NO  62  46% 

If  YES,  which  of  the  following  are  available?  (please  check  all  that  apply) 

□  WESTLAW  27  20% 

□  LEXUS  16  12% 

□  CD-ROM  57  42% 

□  case  tracking  data  program     7  5% 
□other 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


23.      Do  you  have  access  to  computer  programs  which  assist  in  the  preparation  of  legal 
documents  (e.g.  cite  checking,  preparation  of  Tables  of  Authorities)? 

Responses  Percentage 

□  YES  61  45% 

□  NO  73  55% 


24.      Are  the  training  programs  and  materials  made  available  to  you  by  CPCS  sufficient? 

Responses  Percentage 

□  YES  97  72% 

□  NO  37  28% 

If  NO,  please  explain?  


25.      Do  you  receive  periodic  written  training  updates? 


□always 

Responses 

Percentage 

62 

35% 

□usually 

45 

46% 

□  sometimes 

13 

10% 

□rarely 

5 

5% 

□never 

6 

4% 

□no  opinion 

2 

1% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


26.      Are  the  written  training  updates  pertinent  and  helpful? 

Responses  Percentage 


lit  %\?  A  l/C 

U  ALWAYS 

50 

37% 

□usually 

59 

44% 

□sometimes 

15 

11% 

□  rarely 

1 

1% 

□never 

1 

1% 

□no  opinion 

6 

45% 

NO  ANSWER 

2 

1% 

27.      Do  you  have  a  Continuing  Legal  Education  requirement  which  you  must  meet  in  order  to 
continue  to  represent  indigent  clients? 

Responses  Percentage 

□  YES  84  63% 

□  NO  50  37% 


If  NO.  proceed  to  question  #30 
If  YES,  what  is  it?  


28.      Have  you  met  this  requirement? 

Responses  Percentage 

□  YES  81  61% 

□  NO  54  39% 


29.      Is  this  requirement  monitored  effectively? 

Responses  Percentage 

□  YES  66  49% 

□  NO  68  51% 
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30.      Approximately  what  is  your  current  caseload  of  indigent  clients? 

DISTRICT  COURT   

SUPERIOR  COURT  (not  murder)   

MURDER   

CRIMINAL  APPEALS   

CHILD  AND  FAMILY  CASES   

MENTAL  HEALTH  CASES   

OTHER    


3 1 .      Approximately  what  is  your  caseload  per  year  of  indigent  clients? 

DISTRICT  COURT   

SUPERIOR  COURT  (not  murder)   

MURDER   

CRIMINAL  APPEALS   

CHILD  AND  FAMILY  CASES   

MENTAL  HEALTH  CASES   

OTHER    


32.      Are  procedures  in  place  for  CPCS  and/or  a  Bar  Advocacy  Group  to  monitor  your 


caseload? 

Responses  Percentage 

□  YES  51  38% 

□  NO  12  8% 

□  DON'T  KNOW  78  53% 
NO  ANSWER  1  1% 

If  YES,  are  caseload  monitoring  procedures  effective? 

□  ALWAYS  14  23% 

□  USUALLY  14  23% 

□  sometimes  2  3% 

□  rarely 

□  NEVER  24  42% 

□  NO  OPINION  5  8% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


33.  What  are  the  top  three  (3)  problems  you  experience  in  managing  your  caseload  of  indigent 
clients? 

(37)  Lack  of  client  contact/cooperation/appointments 
(13)  Inadequate  compensation 
(31)  Court  scheduling  problems/coasted  time 
(17)  Billing  procedures  poor/out  of  pocket  exp. 
(6)  Time  management/constraints 

34.  Do  you  believe  additional  resources  from  CPCS  would  make  a  quantitative  or  qualitative 
difference  in  your  ability  to  handle  your  caseload  of  indigent  clients? 

Responses  Percentage 


□  STRONGLY  AGREE  21  17% 

□  AGREE  40  30% 

□  DISAGREE  15  11% 

□  STRONGLY  DISAGREE  9  6% 

□  NO  OPINION  41  31% 
NO  ANSWER  7  5% 


What  are  your  top  three  (3)  needs  for  additional  resources? 
(15)  Adequate  compensation 

(10)  Computer  capabilities/research 

(11)  Research  materials 

(19)  Access  to  investors/exports 
(4)  Mentoring 
(4)  Training 
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35.      In  your  opinion,  what  is  the  quality  of  representation  generally  provided  by  CPCS  staff 
attorneys  to  indigent  clients? 

Responses  Percentage 


□  excellent  41  3 1  % 

□  more  than  adequate  38  28% 

□  adequate  14  11% 

□  less  than  adequate  1  1% 
□poor 

□  no  opinion  39  39% 


36.      How  frequently  do  you  see  CPCS  staff  attorneys  providing  poor  representation  to  indigent 
clients? 

Responses  Percentage 


□always 

2 

1% 

□usually 

1 

1% 

□sometimes 

13 

10% 

□rarely 

43 

32% 

□never 

36 

27% 

□no  opinion 

37 

28% 

NO  ANSWER 

2 

1% 

37.      Have  you  ever  filed  an  official  complaint  against  a  CPCS  staff  attorney  for  providing  poor 
representation  to  indigent  clients? 

Responses  Percentage 
□  YES  134  100% 

□no 


If  YES,  were  you  satisfied  with  the  result? 

□yes 
□no 


IF  NO,  why  not? 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


38.      Have  you  ever  filed  an  unofficial  complaint  against  a  CPCS  staff  attorney  for  providing 
poor  representation  to  indigent  clients? 

Responses  Percentage 

□  YES  132  98% 

□  NO  2  2% 


If  YES,  were  you  satisfied  with  the  result? 

□yes 
□no 


IF  NO,  why  not? 


39.      In  your  opinion,  do  CPCS  staff  attorneys  generally  perform  the  same/more/less  amount  of 
work  on  comparable  cases  as  private  court-appointed  attorneys? 

Responses  Percentage 

□  SAME  36  34% 

□  MORE  21  20% 

□  LESS  11  10% 

□  NO  OPINION  39  36% 


40.      In  your  opinion,  what  are  the  three  (3)  most  inefficient  or  ineffective  practices  by  CPCS 
staff  attorneys? 


1)   

2)   

3)   

or  □  NO  OPINION 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


41.      In  your  opinion,  are  the  practices  and  procedures  for  supervising  and  monitoring  CPCS 
staff  attorneys  effective? 

Responses  Percentage 

□  ALWAYS                                           6  4% 

□  USUALLY                                            4  11% 

□  sometimes                           8  6% 
□rarely 

□never 

□  no  opinion                          103  78% 
no  answer                           1  1% 


42.      In  your  opinion,  what  is  the  quality  of  representation  generally  provided  by  private  court- 


appointed  attorneys  to  indigent  clients? 

Responses  Percentage 

□  excellent  30  23% 

□  more  than  adequate  62  48% 

□  adequate  27  21% 

□  less  than  adequate  4  3% 
□poor 

□  no  opinion  6  5% 
no  answer  4  3% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


43.      In  your  opinion,  how  frequently  do  you  see  private  court-appointed  attorneys  providing 
poor  representation  to  indigent  clients? 

Responses  Percentage 


□always 

1 

1% 

□usually 

3 

2% 

□sometimes 

47 

35% 

□rarely 

56 

42% 

□never 

16 

12% 

□no  opinion 

10 

7% 

NO  ANSWER 

1 

1% 

44.      Have  you  ever  filed  an  official  complaint  against  a  private  court-appointed  attorney  for 
providing  poor  representation  to  indigent  clients? 

Responses  Percentage 

□  YES  4  3% 

□  NO  130  97% 


If  YES,  were  you  satisfied  with  the  result? 

□yes 
□no 

IF  NO,  why  not?  


45.      Have  you  ever  filed  an  unofficial  complaint  against  a  private  court-appointed  attorney  for 
providing  poor  representation  to  indigent  clients? 

Responses  Percentage 

□  YES  15  11% 

□  NO  119  89% 

If  YES,  were  you  satisfied  with  the  result? 

□yes  Dno 


Survey  for  Private  Attorneys 


Page  15 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


46.  In  your  opinion,  what  are  the  three  (3)  most  inefficient  or  ineffective  practices  by  private 
court-appointed  attorneys? 

(19)  Lack  of  contact  with  client/cooperation 
(10)  Caseloads 

(10)  Court  scheduling/wasted  time 
(7)  Preparation 

or  □  NO  OPINION 

47.  In  your  opinion,  are  the  practices  and  procedures  for  supervising  and  monitoring  private 


court-appointed  attorneys  effective? 

Responses  Percentage 

□  ALWAYS  10  85% 

□  USUALLY  52  39% 

□  SOMETIMES  26  20% 

□  RARELY  11  8% 
□never  1  1% 

□  NO  OPINION  31  24% 


48.      Is  mentoring  by  more  experienced  attorneys  readily  available  to  you? 

Responses  Percentage 

□  YES  97  74% 

□  NO  24  18% 
NO  ANSWER  10  8% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


49.      Does  the  process  of  determining  and  verifying  indigence  work  effectively? 

Responses  Percentage 


U  ALWAYS 

4 

3% 

□usually 

50 

38% 

□sometimes 

33 

25% 

□  rarely 

13 

10% 

□never 

3 

2% 

□no  opinion 

26 

20% 

NO  ANSWER 

3 

2% 

50.      In  your  opinion,  approximately  what  percentage  of  clients  whom  you  have  been  assigned 
to  represent  were  not  indigent  (according  to  the  official  definition)  ? 

Responses  Percentage 


□  o-5%  44  34% 

□  6-10%  21  16% 

□  11-15%  17  13% 

□  16-20%  8  6% 

□  21-25%  7  5% 

□  26-30% 

□  MORE  THAN  30%  5  4% 

□  DON'T  KNOW  20  21% 
NO  ANSWER  1  1% 


51.      In  your  opinion,  approximately  what  percentage  of  clients  whom  you  have  been  appointed 
to  represent  had  access  to  resources  sufficient  to  pay  the  amount  you  billed  to  CPCS? 


□  0-10% 

Responses 

Percentage 

52 

48% 

□  11-20% 

20 

18% 

□21-30% 

7 

6% 

□31-40% 

5 

5% 

□  41-50% 

9 

8% 

□  MORE  THAN  50% 

13 

12% 

□  DON'T  know 

3 

3% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


52.      Do  the  probation  officers  in  courts  perform  their  function  in  recommending  determinations 
of  indigency  effectively? 

Responses  Percentage 


□  ALWAYS  14  11% 

□  USUALLY  63  48% 

□  sometimes  28  21% 
□rarely 

□never  1  1% 

□  no  opinion  22  19% 


53 .      Do  judges  perform  their  function  in  determining  indigency  effectively? 


Responses  Percentage 

□always  11  10% 

□  USUALLY  56  52% 

□  SOMETIMES  29  26% 

□  RARELY  4  4% 

□  NEVER  3  2% 

□  NO  OPINION  6  6% 

54.      Are  there  certain  courts  in  which  the  practice  in  this  area  is  done  particularly  well  or 
poorly? 

Responses  Percentage 

□  YES  21  16% 
□NO                                                     5  3% 

□  NO  OPINION  105  78% 
NO  ANSWER                                         3  3% 


If  YES,  what  are  they  and  why? 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


55.      How  frequently  have  you  observed  judges  make  determinations  that  they  are  not  going  to 
appoint  counsel  to  indigent  criminal  defendants  because  incarceration  is  unlikely? 


Responses 

Percentage 

□daily 

21 

16% 

□weekly 

22 

17% 

□  occasionally 

35 

27% 

□rarely 

13 

10% 

□never 

13 

10% 

□  DON'T  KNOW 

27 

19% 

NO  ANSWER 

1 

1% 

56.      Do  you  agree  that  not  appointing  counsel  to  indigent  clients  in  criminal  cases  is  cost- 


effective  to  the  criminal  justice  system? 

Responses  Percentage 

□  STRONGLY  AGREE  14  11% 

□  AGREE  21  16% 

□  DISAGREE  26  22% 

□  STRONGLY  DISAGREE  42  32% 

□  NO  OPINION  24  19% 


57.      What  are  the  top  three  (3)  concerns  of  private  court-appointed  attorneys  representing 
indigent  clients? 

(53)  Increased  pay/compensation 

(14)  Better  court  scheduling  procedures 

(12)  Improved  contact  and  cooperation  with  clients 

(8)  Improved  billing  procedures 

(7)  Improved  quality  rep. 


58.      What  recommendations  do  you  have  for  actions  to  address  these  concerns? 
(32)  Pay  increase 
(8)  Training 
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59.      Are  additional  resources  available  to  private  court-appointed  attorneys  from  CPCS  to 

provide  services  to  the  indigent  (e.g.,  investigators,  interpreters,  social  workers,  process 
servers,  research  support,  advice  on  appellate  matters)? 

Responses  Percentage 


□always 

9 

6% 

□usually 

25 

19% 

□  sometimes 

41 

31% 

□rarely 

30 

22% 

□never 

11 

8% 

□no  opinion 

15 

13% 

NO  ANSWER 

2 

1% 

60.      Do  you  agree  those  resources  are  equally  available  to  CPCS  staff  attorneys  and  private 


court-appointed  attorneys? 

Responses  Percentage 

□  STRONGLY  AGREE  6  4% 

□  AGREE  13  10% 

□  DISAGREE  33  29% 

□  STRONGLY  DISAGREE  22  17% 

□  NO  OPINION  56  43% 
NO  ANSWER  1  1% 


61.      Have  procedures  been  established  for  reviewing  and  resolving  complaints  from  clients 
about  the  representation  they  received? 

Responses  Percentage 


□  YES,  BY  CPCS  13  10% 

□  YES,  BY  BAR  ADVOCACY  GROUPS  27  22% 

□  NO  20  17% 
YES,  BY  BOTH  CPCS  AND  BAR  21  17% 
DON'T  KNOW  12  10% 
NO  ANSWER  31  24% 
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62.      Are  there  formal  written  complaint  procedures? 

Responses  Percentage 

□  YES  26  20% 

□no 

□  don't  know  99  77% 
no  answer                           3  3% 


63 .      Are  the  established  complaint  procedures  effective? 

Responses  Percentage 

□  ALWAYS  6  4% 

□  USUALLY  21  16% 

□  sometimes 

□rarely  1  1% 

□never 

□  no  opinion  93  72% 


NO  ANSWER  7  7% 


o 


64.      Do  you  agree  that  the  limitations  recently  established  by  CPCS  on  total  hours  attorneys 
may  bill  annually  for  providing  legal  services  to  indigent  clients  have  deterred 


inappropriate  billing  practices? 

Responses  Percentage 

□  STRONGLY  AGREE  8  6% 

□  AGREE  22  18% 

□  DISAGREE  20  17% 

□  STRONGLY  DISAGREE  19  16% 

□  NO  OPINION  53  43% 


Survey  for  Private  Attorneys 


Page  21 


PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 


65.      Has  setting  such  limits  created  problems  regarding  the  quality  of  legal  representation 


provided  to  indigent  clients  by  private  attorneys? 

□  strongly  agree 
□agree 
□disagree 
□strongly  DISAGREE 
□no  opinion 


Responses 

17 

16 

38 

17 

28 


Percentage 

15% 

13% 

33% 

15% 

24% 


66.      Should  the  total  annual  hours  that  private  court-appointed  attorneys  may  bill  for 

representing  indigent  clients  be  increased/  decreased/  or  maintained  at  the  same  level? 

Responses  Percentage 

□  INCREASE  51  38% 

□  DECREASE  8  6% 

□  SAME  35  28% 

□  NO  OPINION  33  25% 
NO  ANSWER  4  3% 

Please  explain:  


67.      Do  you  have  any  additional  comments?  Are  there  any  key  issues  regarding  providing  legal 
services  to  indigent  clients  about  which  we  have  failed  to  ask? 


Thank  you  again  for  taking  the  time  to  complete  this  survey. 
Your  assistance  is  invaluable  and  very  much  appreciated. 


Survey  for  Private  Attorneys 


Page  22 


Performance  Review  of  the 
Committee  for  Public  Counsel  Services 

(CPCS) 


Survey  for  Probation  Officers 


We  are  requesting  your  assistance  in 
completing  and  returning  this  survey  by: 

December  14, 1995 


If  you  have  any  questions,  please  call: 

Bruce  F.  Blaisdell,  Esq., 
Management  Consulting  Services 
Daniel  Dennis  &  Company 
(617)  262-9898 


For  your  convenience,  we  have  enclosed  a 
stamped,  self-addressed  envelope. 

-or- 

If  misplaced,  please  return  the  survey  to: 

Stephen  L.  Wands 
Daniel  Dennis  &  Company 
116  Huntington  Avenue 
Boston,  MA.  02116 


We  would  like  to  take  this  opportunity  to  thank  you  in  advance  for  your 
willingness  to  participate  in  this  survey.  Your  cooperation  is  extremely 

appreciated 

Before  proceeding,  please  supply  the  following  optional  information.  Do  not  complete  if  vou 
prefer  to  respond  anonymously. 


NAME 


TITLE 


PHONE 


56  out  of  142  Probation  Officers  Responded 


1. 


In  what  year  did  you  begin  to  serve  as  a  probation  officer? 


19 


2. 


In  what  Department  of  the  Trial  Court  do  you  presently  serve?. 


3. 


Have  you  always  been  assigned  to  the  present  court? 


Responses 


Percentage 


□yes 
□no 


41 


9 


82% 


18% 


If  NO,  to  what  other  courts  have  you  been  assigned?. 
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SERVICES 


9.       In  what  percentage  of  cases  do  you  rely  on  evidence  of  receipt  of  public  benefits? 


Responses  Percentage 

□  o-50%  27  54% 

□  51-60%  5  10% 

□  61-70%  3  6% 

□  71-80%  4  8% 

□  81-90% 

□  91-100%  1  2% 

□  DON'T  KNOW  8  16% 
NO  ANSWER  1  2% 


10.      In  what  percentage  of  cases  do  you  rely  on  verbal  statements  of  the  clients? 


Responses  Percentage 

□  o-5%  1  2% 

□  6-10% 

□  11-15%  2  4% 

□  16-20%  1  2% 

□  21-25%  3  6% 

□  26-30%  1  2% 

□  31-40%  3  6% 

□  MORE  THAN  40%  37  74% 

□  DON'T  KNOW  1  2% 


1 1 .      Are  there  certain  courts  in  which  indigency  determinations  are  made  particularly  well  or 
poorly? 

Responses  Percentage 

□  YES  7  14% 

□  NO  2  4% 

□  NO  OPINION  40  80% 


NO  ANSWER  1  2% 

If  YES,  which  courts,  and  why?  
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL 

SERVICES 


12.      In  your  opinion,  in  approximately  what  percentage  of  cases  is  a  private  court-appointed 
attorney  or  CPCS  staff  attorney  appointed  to  represent  clients  who  are  not,  in  fact, 
indigent? 


□0-5% 

Responses 

Percentage 

6 

12% 

□  6-10% 

4 

8% 

□  11-15% 

6 

12% 

□  16-20% 

7 

14% 

□  MORE  THAN  20% 

15 

30% 

□  NO  OPINION 

8 

16% 

NO  ANSWER 

2 

4% 

13.  What  are  the  three  (3)  most  significant  actions  which  could  be  taken  to  achieve 
improvement  in  verifying  and  determining  indigency? 

1)   

2)   

3)   

14.  In  your  opinion,  what  is  the  quality  of  representation  generally  provided  by  CPCS  staff 


attorneys  to  indigent  clients? 

Responses  Percentage 

□  EXCELLENT  6  12% 

□  MORE  THAN  ADEQUATE  17  34% 

□  ADEQUATE  21  42% 

□  LESS  THAN  ADEQUATE  5  10% 
□POOR  1  2% 
□no  OPINION 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL 

SERVICES 


4.       Does  the  process  of  determining  and  verifying  indigency  work  effectively? 

Responses  Percentage 


□  ALWAYS  2  4% 

□  USUALLY  21  42% 

□  SOMETIMES  18  36% 

□  RARELY  6  12% 

□never 

□  no  opinion  1  2% 
no  answer  1  2% 


5.       Please  describe  step-by-step,  your  role  in  the  process  of  investigating  and  determining 
indigency: 

1)   

2)   

3)   

4)   

5)   
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL 

SERVICES 


6.       What  computer  data  programs  are  available  to  assist  you  in  making  indigency 


recommendations?  Please  check  all  that  apply. 

Responses 

□  c.O.RX  DATABASE  29 

□  DEPARTMENT  OF  REVENUE  3 

□  DEPARTMENT  OF  TRANSITIONAL  2 
ASSISTANCE  (WELFARE)  1 

□  DEPARTMENT  OF  MEDICAL 
ASSISTANCE  (MEDICAID)  2 

□  NONE  20 

□other  1 

no  answer  2 


7.       Upon  what  information  do  you  typically  rely  in  making  indigency  recommendations? 
Please  check  all  that  apply 

Responses 


□  computer  records  13 

□  evidence  of  receipt  of 

public  benefits  31 

□  observation  of  clhcnt  21 

□  verbal  statements  by  client  47 

□  written  documentation  of 

clients  income  20 

□other  1 


8.       How  frequently  do  judges  follow  your  recommendations  regarding  indigency? 

Responses  Percentage 

□  ALWAYS  7  14% 

□  USUALLY  35  70% 

□  sometimes  6  12% 
□rarely 

□never 
□no  opinion 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL 

SERVICES 


15.  In  your  opinion,  do  CPCS  staff  attorneys  do  the  same/more/less  amount  of  work  on 
comparable  cases  as  private  court-appointed  attorneys? 

Responses  Percentage 

□  SAME                                              21  42% 

□  MORE                                               7  14% 

□  LESS                                               16  36% 

□  NO  OPINION                                      6  12% 

16.  In  your  opinion,  what  is  the  quality  of  representation  generally  provided  by  private  court- 
appointed  attorneys  to  indigent  clients? 


□excellent 

Responses 

Percentage 

2 

4% 

□  MORE  than  adequate 

13 

26% 

□adequate 

25 

50% 

□  LESS  THAN  ADEQUATE 

5 

10% 

□poor 

1 

2% 

□no  OPINION 

3 

6% 

NO  ANSWER 

1 

2% 

17.      Has  CPCS  established  procedures  for  obtaining  feedback  from  probation  officers? 

Responses  Percentage 

□  YES  9  18% 

□  NO  21  42% 

□  DON'T  KNOW  20  40% 


If  NO,  do  you  think  that  this  would  be  useful? 

□  YES  13 

□no  1 

□  don't  know  4 
no  answer  3 


62% 
4% 
19% 
15% 
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PERFORMANCE  REVIEW  OF  THE  COMMITTEE  FOR  PUBLIC  COUNSEL 

SERVICES 


18.      Do  you  have  any  additional  comments?  Are  there  any  key  issues  regarding  providing  legal 
services  to  indigent  clients  about  which  we  have  failed  to  ask? 


Thank  you  again  for  taking  the  time  to  complete  this  survey. 
Your  assistance  is  invaluable  and  very  much  appreciated. 
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Appendix  1 1 
Miscellaneous  Reports  From  States 
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AUTOMATIC  REPRESENTATION 


TITLE 

SECTION 

TYPE  CLASS 

DESCRIPTION 

631 

r  E 

PDIIJIKI  A  1  1  \/   Air-/"*!  1      r~ fc  IT"     1  lAt  iii^>if\r 

CRIMINALLY  NEGLIGENT  HOMICIDE 

632 

r  C 

i  1  A  HOI    A  1  l/^UTm 

MANSLAUGHTER 

1 1 

635 

C  A 

p  A 

MURDER  SECOND 

1 1 

636 

r  b 

MUHUtn  rlKST 

7/3 

P  C 

1  (CI  III 

Ubl  III 

774 

C  D 

r  0 

1  ICI  11 
Ubl  II 

1 1 

775 

C  A 

p  A 

1  ICI  1 

Ubl  1 

783A 

r  B 

KIDNAPPING  I 

-j  O  O 

783 

p  C 

KIDNAPPING  II 

803 

F  C 

ARSON  1 

826 

F  C 

BURGLARY  1 

831 

F  E 

r\  ^\  0  n  r~  r">  w  11 

ROBBERY  II 

1 1 

832 

F  B 

ROBBERY  1 

1 1 08 

F  B 

SEXUAL  EXPLOITATION  OF  CHILD 

1 1 

1 109 

F  B 

1  in  11   a  \  1  /  r~  1  11     i~n  #—  ft  1  ■  ft  1       ■  ft  1       i  1 1 1  r*\  n  /~\  n  ft  1 r\  Ami  \ /  1 0  r"  /""*  ^\  »  1  r>  /""\  r*       a  1 0  r~* 

UNLAWFUL  DEALING  IN  CHILD  PORNOGRAPHY  (SECOND  OFFENSE) 

1  253 

F  B 

ESCAPE  AFTER  CONVICTION  (INJURY  INFLICTED) 

5] 

1254 

F  B 

ASSAULT  IN  DETENTION  FACILITY  (SERIOUS  INJURY) 

1339 

F  A 

ADULTERATION  CAUSING  DEATH 

\] 

1447 

F  B 

POSS.  OF  DEADLY  WEAPON  DURING  THE  COMMISSION  OF  A  FELONY 

11 

1449 

F  B 

WEARING  BODY  ARMOR  DURING  THE  COMMISSION  OF  A  FELONY 

11 

1504 

F  B 

RACKETEERING 

1 1 

4214 

F 

U  A  DITI  IA  1     /"»  O  1  A  4  1  fci  a  1     OT  A  Tl  1 0 

HABITUAL  CRIMINAL  STATUS 

16 

4753A 

F  B 

DRUG  TRAFFICKING 

16 

4751(b) 

F  B 

MANUFACTURE/DISTRIB.  OF  SCHED.1,11  NARC.  RESULTING  IN  DEATH 

16 

4751(c) 

F  B 

MANUFACTURE/DISTRIBUTION  BY  NON-ADDICT 

Source:     Delaware  State  Public  Defender 


IV-6 


HAWAII 


802-1      PROCEDURAL  AND  SUPPLEMENTARY  PROVISIONS 

The  appearance  of  a  public  defender  in  all  hearings  before  the  Hawaii  paroling 
authority  or  other  administrative  body  or  agency  shall  be  subject  to  the  approval  of 
the  chairperson  of  the  Hawaii  .paroling  authority  or  the  administrative  head  of  the 
body  or  agency  involved.  [L  1971,  c  185,  pt  of  §1;  HRS  §705C-1 ;  ren  L  1972,  c  9,  pt 
of  §1  and  am  L  1972,  c  44,  §l(a);  am  L  1973,  c  76,  §1;  am  L  1976,  c  92,  §8;  am  L 
1984,  c  251,  §2;  gen  ch  1985,  1993] 

Case  Notes 

Failure  of  appointed  counsel  to  give  timely  notice  of  appeal  did  not  foreclose  defendant's  right  to 
appeal.  57  H.  269,  554  P2d  236. 

Defendant  waived  right  to  counsel  by  not  reporting  to  public  defender  during  five  weeks  between 
arraignment  and  trial.  62  H.  298,  614  P2d  397. 

§802-2  Notification  of  right  to  representation.  In  every  criminal  case  or 
proceeding  in  which  a  person  entitled  by  law  to  representation  by  counsel  appears 
without  counsel,  the  judge  shall  advise  the  person  of  the  person's  right  to  representa- 
tion by  counsel  and  also  that  if  the  person  is  financially  unable  to  obtain  counsel,  the 
court  may  appoint  one  at  the  cost  to  the  State.  [L  197 1 ,  c  1 85,  pt  of  §  1 ;  HRS  §705C- 
2;  ren  L  1972,  c  9,  pt  of  I;  gen  ch  1985] 

§802-3  Request  for  appointment  of  counsel.  Any  person  entitled  to  repre- 
sentation by  a  public  defender  or  other  appointed  counsel  may  at  any  reasonable  time 
request  any  judge  to  appoint  counsel  to  represent  the  person.  [L  1 97 1 ,  c  1 85 ,  pt  of  §  1 ; 
HRS  §705C-3;  ren  L  1972,  c  9,  pt  of  §1  and  am  L  1972,  c  44,  §l(b);  gen  ch  1985] 

§802-4  Determination  of  indigency.  Unless  otherwise  ordered  by  the 
court,  the  determination  of  indigency  shall  be  made  by  a  public  defender,  subject  to 
review  by  the  court.  Such  determination  shall  be  based  upon  an  appropriate  inquiry 
into  the  financial  circumstances  of  the  person  seeking  legal  representation  and  an 
affidavit  or  a  certificate  signed  by  such  person  demonstrating  the  person's  financial 
inability  to  obtain  legal  counsel,  A  person  shall  waive  the  person's  riffht  to  counsel 
by  refusing  to  furnish  any  information  r*rtir»>nf  to  th*  determination  of  indigency.  [L 
1971, c  185,ptof§l;HRS§705C-4;renL  1972,c9,ptof  §1  and  am  L  1972,  c  44, 
§  1(c);  gen  ch  1985] 

Case  Notes 

Factors  to  be  considered  in  determination  of  indigency.  56  H.  23,  525  P. 2d  1 108. 

§802-5  Appointment  of  counsel;  compensation,  (a)  When  it  shall  appear 
to  a  judge  that  a  person  requesting  the  appointment  of  counsel  satisfies  the  require- 
ments of  this  chapter,  the  judge  shall  appoint  counsel  to  represent  the  person  at  all 
stages  of  the  proceedings  including  appeal,  if  any.  If  conflicting  interests  exist,  or  if 
the  interests  of  justice  require,  the  court  may  appoint  private  counsel,  who  shall 
receive  reasonable  compensation  for  necessary  expenses,  including  travel,  the 
amount  of  which  shall  be  determined  by  the  court,  and  fees  pursuant  to  subsection 
(b).  All  such  expenses  shall  be  certified  by  the  court.  Duly  certified  claims  for 
payment  shall  be  paid  upon  vouchers  approved  by  the  director  of  finance  and 
warrants  drawn  by  the  comptroller. 

(b)   The  court  shall  determine  the  amount  of  reasonable  compensation  to 
appointed  counsel,  based  on  the  rate  of  ^40  an  hour  for  out-of-court  se rvir^s,  anr| 
an  hour  for  in-court  services  and  with  a  maximum  fee  in  accordance  with  the 
following  schedule: 
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Source:     Office  of  Public  Defender 


SERVICES  FOR  INDIGENTS 

802-7 

A 

Any  telony  case 

o\ 

\L) 

fviisQciTi&anor  case  -  jury  ui<u 

1  ,JlAJ 

IX\ 
w) 

iviiMJcnicaiior  case  -  jury  woivcu 

(A) 

V*/ 

- — J  \rJ 

intermediate  appellate  court 

(5) 

Petty  misdemeanor  case 

450 

(6) 

Any  other  type  of  administrative  or 

1,500 

judicial  proceeding  including  cases 

arising  under  chapter  57 1 

Payment  in  excess  of  any  maximum  provided  for  under  paragraphs  ( 1 )  to  (6) 
may  be  made  whenever  the  court  in  which  the  representation  was  rendered  certifies 
that  the  amount  of  the  excess  payment  is  necessary  to  provide  fair  compensation  and 
the  payment  is  approved  by  the  administrative  judge  of  such  court 

(c)  The  public  defender  and  the  judiciary  shall  submit  to  the  department  of 
budget  and  finance  for  inclusion  in  the  department's  budget  request  for  each  fiscal 
biennium  the  amount  required  for  each  fiscal  year  for  the  payment  of  fees  and 
expenses  pursuant  to  subsection  (a).  [L  1971,  c  185,  pt  of  §1;  HRS  §705C-5;  ren  L 
1972,c9,  ptof  §l;amLSp  1981  lst,c22,  §l;gench  1985;  amL  1987,c227,  §1] 


Case  Notes 

Total  fees  cannot  exceed  twice  the  maximum  scheduled  fee.  66  H.  366,  663  VIA  630. 
"Case"  means  all  matters  within  numbered  case,  not  each  count  6  H.  App.  20.  709  P. 2d  10S. 


§802-6  Subsequent  ability  to  pay  counsel.  If  at  any  time  after  counsel  is 
appointed,  the  court  having  jurisdiction  in  the  matter  is  satisfied  that  the  defendant  is 
financially  able  to  obtain  counsel  or  to  make  partial  payment  for  the  representation, 
the  court  may  terminate  the  appointment  of  counsel,  unless  the  person  so  represented 
is  willing  to  pay  therefor.  If  appointed  counsel  continues  the  representation,  the  court 
shall  direct  payment  for  such  representation  as  the  interests  of  justice  may  dictate. 
Any  payments  directed  by  the  court  shall  be  general  fund  realizations. 

If  at  any  time  after  the  counsel's  appointment  counsel  should  have  reason  to_ 
believe  that  a  defendant  is  financially  able  to  obtain  counsel  or  to  make  partial 
payment  for  counsel,  it  shall  be  the  counsel's  duty  to  so  advise  the  court  so  thal_ 
appropriate  action  mav  be  taken.  [L  1971,  c  185,  ptof  §1;  HRS  §705C-6;  ren  L  1972, 
c  9,  §1;  gench  1985] 

§802-7  Litigation  expenses.  The  court  may,  upon  a  satisfactory  showing 
that  a  criminal  defendant  is  unable  to  pay  for  transcripts  or  witness  fees  and 
transportation,  or  for  investigatory,  expert  or  other  services,  and  upon  a  finding  that 
the  same  are  necessary  for  an  adequate  defense,  direct  that  such  expenses  be  paid 
from  available  court  funds  or  waived,  as  the  case  may  be;  provided  that  where  the 
defendant  is  represented  by  the  state  public  defender  or  by  other  counsel  appointed 
by  the  court  except  for  such  other  counsel  appointed  by  the  court  for  reasons  of 
conflict  of  interest  on  the  part  of  the  public  defender,  the  public  defender  shall  pay  for 
or  authorize  payment  for  the  same,  if  the  public  defender  determines  that  the 
defendant  is  unable  to  pay  for  the  same  and  that  the  same  are  necessary  for  an 
adequate  defense,  and  if  there  is  a  dispute  as  to  the  financial  ability  of  the  defendant 
such  dispute  shall  be  resolved  by  the  court.  In  cases  where  other  counsel  have  been 
appointed  by  the  court  for  reasons  of  conflict  of  interest,  the  court  may,  upon  the 
requisite  showing  of  inability  to  pay  and  a  finding  that  such  expenses  are  necessary 
for  an  adequate  defense  as  set  forth  above,  direct  that  such  expenses  be  paid  from 
available  court  funds  or  waived,  as  the  case  may  be.  [L  1971,  c  185,  pt  of  §1;  HRS 
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NEW  MEXICO 


AUTOMATION 

The  Public  Defender  Department  is  actively  participating  in  the  development  of  an 
integrated  criminal  justice  network.  The  Deputy  Director,  serves  on  the  judicial 
information  systems  council.  Our  data-processing  staff  has  served  on  the  Public 
Safety  Department's  Criminal  Justice  Records  Improvement  Task  force.  Jan  Johnson, 
our  IS  Manager,  has  served  on  the  DWI  Task  Force  recommending  options  to 
legislators  and  Mike  Campbell,  our  Albuquerque  based  Network  Administrator  serves 
on  the  Albuquerque  CJNET  technical  committee. 

As  one  member  of  the  larger  criminal  justice  system,  NMPD  staff  interact  regularly 
with  the  other  component  agencies,  including  the  courts,  various  law  enforcement 
agencies,  district  attorney  offices,  the  Attorney  General's  office,  the  probation  and 
parole  department,  and  corrections  facilities.  These  contacts  typically  include  the 
exchange  of  information,  much  of  which  involves  redundant  data  creation. 

The  Public  Defender  Department  is  committed  to  the  implementation  of  an  integrated 
Criminal  Justice  Network  and  seeks  the  endorsement  of  a  plan  by  the  Commission  on 
Information  and  Communication  Management  and  corresponding  funding  by  the 
legislature  to  support  a  balanced  justice  system  in  the  state  of  New  Mexico. 

CURRENT  INFORMATION  SYSTEMS  ENVIRONMENT 

Networks.  All  NMPD  offices  have  token-ring  Novell  3.11  networks. 

Personal  Computers.  The  Department  will  reach  95-100%  PC  placement  during  FY82 
through  FY95.  All  PC's  are  IBM  286,  386  and  486  models.  All  offices  have  at  least 
one  notebook  PC  available  for  check-out. 

Job  Aids/Tools.  All  offices  have  State  Statutes  available  on  CD-ROM  and  Westlaw 
legal  research  modem  access. 

Printers.  All  offices  have  (primarily)  Hewlett  Packard  laser  printers  with  letterhead, 
plain,  and  envelope  paper  feeds. 

Software.  Standard  software  includes  WordPerfect  5.1  for  word-processing, 
WordPerfect  Office  for  menu  and  E-mail,  QuattroPro  for  spreadsheets,  and 
CarbonCopy  for  modem  communications. 

Electronic  Communications.  All  offices  currently  have  at  least  one  modem  for 
electronic  communications.  The  Albuquerque  office  is  bridged  with  Metropolitan 
Court  to  provide  access  to  the  City  of  Albuquerque  wide  area  network  resources, 

■j 5        Source:  Annual  Reportof  the 

Public  Defender  Department 
for  7/1/92-6/30/93 
(Referred  to  as  FY  81) 


which  includes  E-mail  between  participating  entities,  database  inquiry  at  Metro  and 
District  courts,  and  local  printing  of  driving  records  (access  to  DMV). 

Databases.  The  Department  has  numerous  case  tracking  databases;  PDStats  used  in 
all  offices  except  Albuquerque,  RBASEStats  used  in  the  Albuquerque  office,  PDCF  is 
used  by  Administration  to  track  conflict  cases,  PDDO  is  used  by  Administration  to 
track  district  office  statistics,  PDCA  is  used  by  Administration  to  track  contract 
attorney  cases,  and  PDEW  is  used  by  Administration  to  track  expert  witness  contracts 
and  payments.  The  databases  store  separately  felony,  misdemeanor,  and  juvenile 
cases.  Spreadsheets,  WordPerfect  documents,  and  manual  systems  are  also  used 
to  supplement  case  tracking. 

Data-processina  Personnel.  The  Department  employs  one  full-time  IS  Manager  in  the 
Santa  Fe  office,  Jan  Johnson,  and  a  Systems  Analyst  in  the  Albuquerque  office,  Mike 
Campbell,  to  support  all  state-wide  systems.  Temporary  additional  personnel  are 
going  to  be  required.  A  permanent  position  will  be  requested  for  FY95-96. 

Originating  Data.  NMPD  originates  very  little  new  information.  The  Law  Enforcement 
Agency,  the  District  Attorney's  office,  and  the  Court  store  approximately  98%  of  the 
critical  data  required  by  NMPD,  such  as,  Name,  Address,  City,  State,  Zip,  Phone, 
Employer,  Relatives,  Charges,  Date  of  Arrest,  etc.  Originating  information  collected 
by  NMPD  includes  eligibility  information,  mental  health  evaluation  related  information, 
appellate  and  post-conviction  information. 
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FY82  INFORMATION  TECHNOLOGY  IMPLEMENTATION 


The  Department  will  attain  the  goal  of  PC  placement  for  the  majority  of  employees  state-wide  during  this  fiscal 
year.  An  integrated  case  management  system  will  be  developed  and  to  whatever  degree  possible,  implemented  at 
all  locations.  Communication  servers  will  also  be  added  to  all  networks  state-wide,  thus  linking  all  defender  offices 
electronically. 


FY95-96  INFORMATION  TECHNOLOGY  GOALS 


Strategic  Goals 

Improve  Case  Management 


Equitable  Access 
to  Service  &  Data 


Improve  Financial  Accounting 


Improve  NMPD  Management 


Annlied  IS  Tprhnnlngy  Costs 

The  Department  will  place  an  integrated  case  management  system  during  FY94-95.  $150,000 

This  defendant  based  system  will  contain  all  information  concerning  a  client  and 

his/her  case(s).  To  include  all  documents  regarding  a  case  in  the  database,  reducing 

redundancy  and  creating  efficiency,  image  scanners  will  be  purchased  for  all  PD 

offices  to  allow  for  all  documents  related  to  a  case  to  be  stored  electronically.  (10 

locations  *  $15,000) 

With  all  document  associated  with  a  case  available  electronically,  portable  PC's  $70,000 
appropriate  to  court  room  use  (i.e.,  noiseless  keyboards,  Urge  hard  drives)  will  be 
utilized.  One  will  be  purchased  for  each  PD  location  and  division.  This  will  allow 
for  instant  access  to  witness  statements  and  quick  searches.  (55k*  14  pc's) 

The  Department  will  install  communications  servers  in  all  PD  offices  during  FY94-  $85,000.00 
95.  It  is  anticipated  that  each  location  may  require  hardware  and/or  software  to 
interface  with  other  criminal  justice  agencies. ($8  Jk  *  10  locations) 

Multi-spin  CD  ROM  readers  will  be  installed  on  the  FileServer  at  each  location.  $60,000 
These  towers  hold  six  CD-ROMs  with  each  option  available  simultaneously  (This 
technology  is  currently  being  utilized  by  the  Supreme  Court). (56k*10  locations) 

All  286  equipment  will  be  replaced  with  486  speed  processors  to  allow  equitable  $102,700.00 
access  to  services  and  data  on  the  FdeServers.($1300  *  79  old  CPU's) 

The  Albuquerque  office  expansion  requires  equitable  printer  placement  by  floor  $28,000.00 
(their  are  four  floors)  and  by  the  people  to  printer  ratio.  Two  additional  printers 
will  be  placed  on  each  floor.  (4  floors  *  2  printers  *  $3500) 

The  Department  will  install  communication  servers  in  all  PD  offices  during  FY94-  $50,000.00 

95.  It  is  anticipated  that  with  the  use  of  these  by  all  employees  there  will  be  a  need 

for  expansion  of  hardware  and  software.  The  use  of  this  communication  capability 

will  also  he  required  by  all  contract  workers  (attorneys,  expert  witness).  This  will 

facilitate  better  financial  tracking  of  case  cost  in  a  timely  manner.  (10  locations  * 

$5k) 

The  Albuquerque  FileServer  will  be  replaced  with  a  larger  capacity  machine.  The  $25,000.00 
current  650MB  hard-drive  server  will  be  replaced  with  a  2  gigabyte,  mirrored 
server.  The  Albuquerque  location  will  be  tile  sight  of  consolidated  case  statistics, 
updated  every  24-hours  via  the  CommServers. 

Due  to  growth,  the  need  arises  to  increase  the  user/connection  license  with  Novell  $17,105.00 
on  all  FtleServers.' 


The  upgrades  will  move  from  Novell  version  3.1 1  to  V3.12  or  V4.0.  Albuq.-.IOOU— 250U=$5785;Santa  Fe:50U-50U=$645; 
7  other  offices:  10U-25U= $1525  each. 
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Aniflffll  Technology 


Reduce  Redundancy 


tReque* 


The  courti  end  the  district  attorney's  office  are        "^^"g  on  WordPerfect  6.0. 
NMPD  is  currently  using  version  5.1.  The  DeparUnent  anticipates  document 
sharing  via  e-mail  connections  with  these  other  criminal  justice  agencies.  If  the 
same  word  processing  product  is  not  used,  their  would  be  a  higher  cost  for 
document  conversion  software.  The  upgrade  is  estimated  at  $90/ machine. 
m ma  m  w     :■  ■•  -a :  sr*  m-m  ;-s  ;> : : ; : ;? :::  :>  x^x-k^w^  :x  ■  *     -r-:  w: ;  .?;••<•••;•  -  s 
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3.  Juvenile  Defender 

The  Office  of  the  Juvenile  Defender  represents  children  who  are  in  state  custody 
as  a  result  of  abuse,  neglect,  unmanageability  or  delinquency.  Representation  includes: 
administrative  and  dispositional  review  proceedings;  outreach  and  representation  of 
juveniles  in  restrictive  and  secure  facilities  (including  Woodside  and  out-of-state 
institutions);  representation  of  juveniles  in  CHINS,  termination  of  parental  rights,  and 
delinquency  proceedings;  and  technical  assistance  to  public  defenders  representing  juveniles 
in  CHINS  or  delinquency  proceedings.  The  office  also  represents  children  in  out-of-state 
placement  hearings,  habeas  corpus  proceedings  and  at  Eighteen-Month  Court  Reviews  to 
assure  that  the  children's  custody  and  permanency  planning  is  in  their  best  interests.  The 
office  consists  of  one  and  a  half  attorneys  and  one  and  a  half  investigators. 

During  FY  93,  the  Office  of  the  Juvenile  Defender  participated  in  930 
Atlministrative  Review  hearings  (a  10%  increase  over  FY  92),  and  290  Dispositional 
Review  hearings.  During  FY  94,  this  office  was  involved  in  1104  Administrative  Review 
hearings  (a  19%  increase  over  FY  93),  and  341  Dispositional  Review  hearings  (an  18% 
increase  over  FY  93).  As  more  and  more  abused  and  severely  emotionally  disturbed 
children  come  into  state  custody,  the  Juvenile  Defender's  Office  has  actively  supported 
efforts  to  improve  the  juvenile  court  process  and  efforts  to  provide  a  coordinated  system 
of  treatment  for  those  children. 

Office  of  the  Juvenile  Defender 


Administrative  Reviews 


Fiscal  Ysar 
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The  large  number  of  juveniles  confined  in  the  Woodside  facility  has  added 
significantly  to  the  amount  of  legal  and  paralegal  work  required  of  the  Juvenile  Defender's 
Office.  In  recent  years  there  have  been  more  admissions,  an  increased  average  length  of 
stay,  a  higher  average  daily  population  and  more  restraints.  For  example,  there  were  308 
admissions  to  Woodside  in  FY  93  (an  increase  of  10%  over  the  preceding  year.)  This 
number  jumped  24%  to  381  during  FY  94. 

In  response  to  litigation  filed  by  the  Juvenile  Defender's  Office,  the  Department 
of  Social  and  Rehabilitation  Services  has  implemented  hearing  procedures  for  admitting 
and  releasing  juveniles  to  and  from  Woodside.  These  changes,  while  important  for 
safeguarding  the  rights  of  juveniles,  have  required  a  substantial  increase  in  workload, 
travel  time  and  expense  for  the  staff  of  the  Juvenile  Defender's  Office  to  assure  that  the 
juveniles  confined  at  the  facility  receive  appropriate  treatment  opportunities  and 
placements. 


Office  of  the  Juvenile  Defender 

390  —i  


•  1  1  1  1 

690  691  692  693  694 

FmuI  Ymv 
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B.  Assigned  Counsel 

The  utilization  of  assigned  counsel  contractors  brings  stability  and  savings  to  the 
budget.  Beginning  in  FY  86,  the  Defender  General  established  a  "split"  system  of  assigned 
counsel  contracts  in  each  county,  to  reduce  the  number  of  "third  tier"  conflicts  requiring 
ad  hoc  assignment  of  counsel  from  the  private  bar.  The  objective  is  to  assure  that  in  most 
counties,  there  are  at  least  two  contractors  to  take  conflict  cases.  This  initiative  had 
functioned  very  well  as  a  cost  containment  measure  within  the  assigned  counsel  program, 
notwithstanding  systemic  pressures  resulting  from  the  sheer  volume  of  new  cases. 

Caseloads  in  these  offices  increased  dramatically  in  recent  years;  added  clients 
increased  by  21%  in  FY  92  alone,  and  by  36%  during  the  four  year  period  FY  91  to  FY 
94,  without  any  commensurate  increase  in  funding.  See  graph  below,  "Assigned  Counsel 
Contractors  Caseloads." 


Office  of  the  Defender  General 

AttfaMd  Oounsd  Contractor*  CMttoad 


FwcsJ  Yosts 

□      AddsdChsrgo*  +  AoVJodCSonts 
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DEFENDER  GENERAL  -  PUBLIC  DEFENSE 

AckWd  Juvani*  Cmm 


i 

<3 
•5 


1904 


Fiscal  Ymt 

□      ChargM  +  CSants 

DEFENDER  GENERAL  -  AC  CONTRACTORS 


I 

<3 
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f  WEST  VIRGINIA 

PUBLIC  DEFENDER  SERVICES 
STATISTICAL  REPORT 
APPOINTED  COUNSEL  FY  94/95 


Total 

Number  of  Claims  Paid 

21, 

401 

Total 

Number  of  Direct  Expense  Claims  Paid 

472 

Total 

Number  of  Hours 

197 

,462 

.89 

Total 

Amount  Paid  in  Claims 

$10 

,549 

,559 

.63 

Total 

Fees  Paid  to  Counsel 

$  9 

,581 

,  122 

.57 

Total 

Paid  Expenses 

$ 

T 

968 

,437 

.06 

Average 

Total  Cost  Per  Claim 

$492 

.95 

Average 

Counsel  Fee  Per  Claim 

$447 

.70 

Average 

Expenses  Per  Claim 

$45 

.25 

Percent 

of  Claim  Attributable  to  Fees 

90 . 

82% 

Percent 

of  Claim  Attributable  to  Expenses 

9. 

18% 

Average 

Total  Cost  Per  Hour 

$53 

.43 

Total 

Hours  In-Court 

41 

,143 

.47 

Total 

Hours  Out-of-Court 

156 

,319 

.42 

Percent 

of  Total  Hours  In-Court 

20 

.8% 

Percent 

of  Total  Hours  Out-of-Court 

79 

.2% 

Source:     FY  1995  Annual  Report 


WEST  VIRGINIA 

PUBLIC  DEFENDER  SERVICES 
STATISTICAL  REPORT 
PUBLIC  DEFENDER  CORPORATIONS  FY  94/95 


Total  Number  of  Cases  Represented  23,948 

Total  Number  of  Hours  Worked  109,273.41 

Total  Amount  Disbursed  to  Corporations  $4,810,722.81 

Average  Total  Cost  Per  Case  $200.89 

Average  Total  Cost  Per  Hour  $44.03 


Source:     FY  1995  Annual  Report 


u 
o 
& 


D 
C 

m 

ON 
ON 


0) 

u 
0 


o 
o 


sasvo  jo  aaai^nN 


o 

H 

W 

9 

O 

w 

en 


u 

(fl  Ctf 

<  u 

<J  cu 


cn  in 

00  m 

«  0> 

in  ^ 

ro  \q 

00 

m  en 

00  CN 

in  ro 

in  ro 

n 

•o  O 

f  co 

O  o 

(H  rn 

O  -H 

in 

«  <n 

cn 

cn  ro 

"* 

<* 

in  in 

in 

* 

T-t 

r* 

VO 

00 

r» 

cn 

00 

cn 

in 

o 

iH 

o 

VO 

r» 

03 

00 

o 

iH 

iH 

00 

o 

vo 

00 

00 

00 

ON 

cn 

cn 

cn 

ov 

OV 

Cn 

av 

cn 

cn 

\ 

>s 

\ 

>s 

^ 

m 

in 

r- 

cn 

iH 

ro 

in 

00 

00 

00 

00 

cn 

cn 

cn 

cn 

cn 

a> 

cn 

cn 

cn 

cn 

iH 

iH 

iH 

%4 

o 


a 

« 

a 


« 
0 
H 

« 
M 

a 
o 

■c 
c 
« 

X! 


I 


«J 

0 
c  • 

H  2 

o  « 
c  u 

TO 

0  m 

U  ON 

cu 

>* 
«  k 


6 


O 

o 
> 
< 


i 


N        OO  ! —        h  h 

ON  no  O  >o  <N  NO  NO 

vn 

On 


wo  oo  o 
cn  ©  w-> 


o 


o 

wo 


58 


ONOor-Tt-fNiomNooooor^ 
Tj-oooooow-»uor»»oorroNi^; 


4J 

O 

D 
OS 


m 

ON 
ON 


—  n  ts  »o  oo  h  > 


o 


o 

M 

o 


06 
O 

z 


— 

a 

V. 


ON 
— 


•n 


I 


0) 

o 
u 

3 

o 

CO 


i 


00 


O 

NO 


2 


C  " 

o 


a  >>  c 


15 


e 

-o 

3 

CO 


c  c 

sal 

ac  5  2, 

c  -2?  "J  1  "S 

<U  v. 

i-i  <q 


c 


£  5 


4 


8g 
8  a 


oo  so  ro  ro  in  — <  \o     "  ■<*■'  rvi  ^  — 


4-1 

u 
o 
a 
ai 
on 


o 


CO 
3 
C 

m 


o  £1  ^  2  ^  — .^o^oow-im— -cscs 
95  f  *  cn      —  —  <Ncar--^-  —  in 


■3 

•c 

3 

O 


•c 


fa 


a; 
u 

M 
O 


;s  o  c  — .  cs  ^ 


— *  — <  — <         —  CN         CN         ^  — 


5 


1 


— « 


"8 

c 


2  g 

C  4) 


GO 

'E  c 

&o  o 


3  »T»  *S 

o  c  2  5j3 
o  o  c  j»2  ^5  u 

•  —    4)    u.    c3  JS 

— 1  H  U-  a.  >  oo  <J 


I 

•2 
o 
o 

3 


G 
.8 


s 


8 


t-»  oo  o 

©  O  — 


rs  m  rt  m 


5 


9 

i 


Appendix  12 


Five  Year  Summary  of  Cases  Entered 

in  MA  Courts 
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APPENDIX  12 

1995  FISCAL  YEAR 

FIVE  YEAR  SUMMARY  OF  CASES  ENTERED  IN  MASSACHUSETTS  COURTS 


FY91 

■■-v..     ,.  .  — -  ..'  — »  BlfBrroi  ,:.;.,'_          L."  ■.  ','■■'  »  M...  P^T  ■.  ■vi',.'.; 

FY'92 

iiii|iT7Trhiiiiiii  i 

FY93 

i  niiiHiwwihi'iiiHH 

FY'94 

FY95 

Court  /  Case  Type 

i 

Boston  Municipal  Court 

Reg  &  Rem  Gvil 
Specialized 
Criminal  Cases 
Jury  Cases 
Qerk  Hearings 

15,994 

12,067 

11335 

4,192 

3,702 

mi 

15,480 

10303 

12,404 

2-662 

3,459 

8394 
10,972 
1374 
43S1 

15354 
8761 
9,144 
949 
4770 

15382 
7348 
10,193 

44 
5,172 

District  Courts 
Criminal  Defendants 
Del  CHINS,  C&P 
Reg  &  Rem  Qvil 
Specialized 
Qerk  Hearings 

299,008 
20.432 
63,244 
226,096 
268314 

rtaaaa  ^.jvr.i  i  egg 

290301 
20352 
56,510 
216321 
298309 

287,433 
21762 
45,056 
215312 
274,072 

275,494 
22769 
42372 
212781 
277362 

"J76328 
23365 
45,980 
208752 
273394 

Housing  Courts 

23335  27,107 

en  cni 

Mill    III  1 1 1  III 

Juvenile  Courts 

Delinquency 

AGUltS 

CHINS  Petitions 
Care  &  Protection 

9,929 
152 
2727 
1,251 

9352 
167 
2,138 
1,009 

9374 
161 
.  2365 
915 

11,169 
197 
2,900 
1,062 

10713 
.  172 
2709 
1,145 

Land  i^ourt 
Decree  &  Sub  Plans 
Entries 

1,124 
23318 

585 
23787 

i . 

46i 
22753 

572 
21,067 

562 
18367 

Probate  &  Family  Court 

142,373  130,678 

122,458 

146751 

149774 

joiuhamniiiMWh. 

Superior  Court 
Qvil  Cases 
Crimir.al  Cases 

»g  ftn-'MTrm-—  sg — E 

39776 
5796 

38329 
5782 

36737 
7346 

34359 
8389 

34366 
7399 

Appeals  Court  1397 

1,497 

1,880 

2368 

Supreme  Judicial  Court 
Cases  Entered 
Single  Justice  Cases 
Bar  DiscioUne  Cases 

r~TTTift  wr**"**  7*7***=! 

.  511 
553 
70 

630 
561 

70 

717 
605 
81 

797 
683 
69 

Source:     FY  1995  Annual  Report  of  the  .Supreme  Judicial  Court 
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